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MINNIE E. BURTON and GENEVIEVE
BURTON Appellees
PETITION FOR APPEAL
To the Honorable Chief Justice and Associate Justices of the
Supreme Court of Appeals of Virginia:
Your petitioner, The Commercial & Savings Bank, of Winchester,
Virginia, respectfully represents that it is aggrieved by the entry of
decrees in the chancery cause of Minnie E. Burton and Genevieve
Burton, Complainants, v. The Commercial & Savings Bank (of
Winchester, Va.), and others. Defendants, and especially decree
entered on the 25th day of February, 1943, adjudicating the prin
ciples of the cause, by which the court adjudged that the petitioning
Bank, Executor and Trustee under the will of Rose Lee Burton
Snyder, failed to exercise proper care in the management of the
estate, and that there was liability upon the Bank for $6,000.00,
with interest at 6% from the first day of January, 1931.
2* ^Petitioner is now aggrieved by the said last named decree,
and other decrees entered in this cause, and asks that the
same be reviewed and reversed.
A duly certified transcript of the record, in 3 volumes, is herewith
filed, marked "Genevieve Burton, et al. v. Commercial & Savings
Bank Vol. 1," "Genevieve Burton, et al. v. Commercial & Savings
Bank Vol. 2," and "Genevieve Burton, et al. v. Commercial & Sav
ings Bank Vol. 3," together with original exhibits duly certified and
set forth in the certificate of the Clerk of the Corporation Court of
the City of Winchester, as part of the record of this cause.
MATERIAL PROCEEDINGS
Suit was instituted in the Corporation Court of the City of Win
chester by complainants, Minnie E. Burton and Genevieve Burton,
!  Supreme Court of Appeals of Virginia
legatees under the will of Rose Lee Burton Snyder, and bill was
filed March 2, 1936.
The purpose of the suit, as alleged in the bill, was—
(1) For a discovery of the assets "and what credits it claims,
and the amount of each credit, and the purpose thereof";
(2) For a settlement of the accounts of the administrator c.t.a.
of the decedent;
(3) For a surcharge and falsification of each and all of the
settled accounts of the fiduciary;
3* *(4) For a reference to a Commissioner in Chancery
for report with reference to the matters specified in the bill;
( 5) For a decree for any balance in the hands of The Commer
cial & Savings Bank as administrator c.t.a.;
(6) For the appointment of a trustee to administer the trust
provided in the will of the decedent;
(7) For a taking of proper accounts and ascertainment of
proper attorneys' fees and for general relief. (Record 1-18, 19-28)
The cause came on to be heard May 29, 1936, upon the bill filed,
and upon motion of The Commercial & Savings Bank to quash the
processes; and, upon motion of complainants, the hearing was con
tinued to June 17, 1936. (561)
Motion was further made, and leave was granted to the appellant
Bank to file its demurrer, and, upon motion of complainants, the
hearing of the arguments on the demurrer was postponed.
By decree of July 3, 1936, motion to quash the processes and
return thereon was sustained, with leave to complainants to sue out
new processes. (562)
Complainants, however, anticipating the decree, had caused
process to issue in accordance with the decree.
The court, by said decree, sustained the demurrer and held that
.  . . "insofar as the bill seeks to hold that the settlements of the
fiduciary exhibited in the case are invalid for the reason that
4* the said settlements purport to have been made by the "'fidu
ciary under the title of 'executor' instead of 'administrator
with the will annexed^ . . . be sustained"; and further decreed
"that the bill to the extent it seeks to surcharge and falsify the
accounts of the fiduciary should set forth specifically the items
intended to be surcharged and falsified, and that the ex parte settle
ments of the fiduciary under the law are entitled to be accepted as
correct, except to the extent the same may be surcharged and falsi
fied, and to the e.xtent the bill fails to set forth said items, the de
murrer is sustained." (id.)
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The demurrer on other grounds was overruled.
By decree of October 6, 1936, demurrer of The Commercial &
Savings Bank to' the amended and supplemental bill of the complain
ant, was recognized as filed. (565)
On the 24th day of April, 1927, the cause was heard upon the
amended bill, and upon motion to strike and reject, because not
drawn in accordance with the judgment of the court, and upon
demurrer to the amended bill, that the motion and the demurrer
should prevail, but the court declined to remand the case to rules
and to require a further rewriting of the amended bill, but held
"that the said original and amended bill shall be treated as amended
in conformity to the ruling of the court in this and former decrees";
and the court otherwise overruled the demurrer. (568)
5* *On the 17th day of May, 1937, the cause was heard upon
the original papers, and upon answer of The Commercial &
Savings Bank, and upon motion of complainants to refer the mat
ter to a Master Commissioner; and upon objection of the Bank that
this was not a proper cause to be referred to a Commissioner, (570)
the hearing was further postponed, and on the 29th day of May,
1937, it is recited that the complainants withdrew their said motion
for a reference to a Commissioner. (571)
Complainants moved to strike the answer filed by the Commercial
& Savings Bank, which was denied by decree of July 31, 1937, over
the objection of complainants, (id.)
Upon motion of complainants, decree was entered requesting the
Secretary of Treasury to certify certain copies of records in his
possession to be used in evidence. (573)
On the 16th day of May, 1938, upon motion of attorney H. K.
Benham, of counsel also for complainants, answers of sundry rever-
sioners were permitted to be filed. (576)
On January 23, 1940, decree was entered declining to permit filing
of a further supplemental bill. (580)
Sundry other decrees were entered from time to time during the
progress of the cause, believed not to be important in considering
the issues involved, other than the decree of February 25, 1943,
from which this appeal is sought, by which decree the court pro
ceeded to settle the principles of .the cause, and decreed that
6* *appellant Bank had failed to exercise proper care in the
handling of the Bank stock of the American National Bank,
of Paris, Texas, and the First National Bank, of Kaufman, Texas,
and for the reason that appellant Bank failed to obtain instruction
of the court, and that appellant had incurred a liability for the pay-
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ment of $5,000.00 due to the failure of the American National
Bank, of Paris, Texas, and $1,000.00 due to the failure of the First
National Bank, of Kaufman, Texas, or a total of $6,000.00, with
interest from January 1, 1931, (583) from which decree an appeal
is prayed.
Depositions for complainants were taken in Winchester, Virginia,
of the trust officer, J. S. Sloat, Genevieve Burton, F. H. Burton of
New York, a brother, W. S. Masked, nephew-in-law; and of Texas
witnesses, J. W. Woolridge, Emma Gaines and Don Wair as ma
terial witnesses on the trial of the issues relating to Texas Bank
matters.
The following depositions were taken for appellant: C. B.
Harton, W. W. Biard, T. A. Carlisle (Texas witnesses) in relation
to the Bank of Kaufman; Ed Legg, J. M. Caviners, S. L. Bedford,
H. L. Baker, and Morris Fleming (Texas witnesses) in relation to
the Paris Bank, and J. S. Sloat (Virginia witness).
7* *In addition to these material witnesses depositions of
Winchester witnesses were taken mainly in relation to the
Virginia investments, namely: J. H. Moling of The Commercial &
Savings Bank, H. C. Sheetz, Sr., of The Commercial & Savings
Bank, J, H. Yost of the Farmers & Merchants National Bank, and
Hon. R. Gray Williams, attorney, and President of Shenandoah
Valley National Bank.
THE ORIGINAL AND AMENDED BILLS
The prayer of the original and amended bill for relief in sub
stance is as follows:
(1) That The Commercial & Savings Bank make a complete
answer specifying what became of the assets received by it, and, if
sold or collected, the amount thereof, and what credit it claims and
the amount thereof.
(2) That the Bank be required to settle its accounts as adminis
trator c.t.a. of the estate.
(3) That the purported accounts of the Bank may each and all
of them be surcharged and falsified.
(4) That the cause be referred to a Commissioner in Chancery
for proper report and account.
(5) That a decree may be made for any balance in hand of The
Commercial & Savings Bank.
(6) That a trustee may be appointed to administer and take
over the trust.
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(7) That an order be entered for the taking of proper accounts
and that proper attorneys fees be allowed.
8* *In support of their prayer, complainants allege:
(1) That Rose Lee Burton Snyder, by her will, provided
that her large estate be administered by the Bank as a trust fund for
the benefit of complainants and others, the interest upon the fund
to be paid quarterly to complainants so long as complainants, or
either of them, should live, and upon the death of either, the interest
to be paid to the survivor for and during her life.
(2) That no settlement of such estate or said administrator
c.t.a. has ever been made, but that a purported settlement or partial
settlement was made by the Commercial & Savings Bank as executor
and reported to the court; that thereafter on the 15th day of July,
1932, and again on the 8th day of January, 1935, and on September
28, 1935, settlements were made or reported as made by the executor
and not as administrator c.t.a.
(3) That the said The Commercial & Savings Bank had never
qualified as trustee, nor turned over any assets in its hands as
trustee, nor could do so without such qualification as trustee, which,
as alleged, has never been done.
(4) That during the month of December, 1935, The Commer
cial & Savings Bank submitted to complainants a statement, copy of
which is filed as an exhibit.
9* *(5) That doubt was expressed as to whether certain
disbursements were actually made by appellant Bank and
asked that the disbursements be proven.
(6) That the investments reported as doubtful and the propriety
thereof is denied, and it is especially denied that the administrator
c.t.a. had power of authority to make any investments because they
could not have been made except by itself as trustee after qualifica
tion as such, which never occurred.
(7) That all of the disbursements set out in purported settle
ments should be disallowed, with minor exceptions.
(8) That appellant should be liable for losses sustained by the
estate by reason of depreciation of value of. the assets.
(9) That appellant failed to discharge its duties faithfully and
as required by law (1-18) (19-28).
DEMURRER AND ANSWER AND MOTION TO STRIKE
Appellant Bank demurred to complainants' bill (29), especially on
the ground that the bill should have averred the particulars of its
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grounds of alleged surchage and falsification. The demurrer was
sustained and the court properly held that the settled accounts should
be accepted as correct except to the extent that they were surcharged
and falsified. (562)
10* *To the original and amended bill motion to strike de
murrer were filed. The court sustained the motion and
demurrer, but permitted the bill to be filed and considered, as if
amended under prior ruling of the court. (id.)
In answer to the original and amended bill, appellant Bank—('53)
(1) Denied the allegation to the bill, reflecting upon appellant,
and contended that settlements had been duly made of the estate
before the Commissioner of Accounts; that the designation of the
Commercial & Savings Bank in the settlements as "executor" or
"administrator with the will annexed" was immaterial in a court of
equity.
(2) Denied that appellant did not act with reasonable care and
prudence and asserted that no liability existed upon appellant Bank
on account of depreciation and loss of stocks.
(3) Declared that no advantage should be taken of the tech
nical inadvertence of the Commissioner of Accounts, before whom
appellant Bank laid its vouchers and made its settlements, on account
of the legal title of appellant Bank being inadvertently expressed
probably in an improper manner and denied this technical objection
in anywise affected the validity of the settlements, or that the
settlements were null and void; that the inventory disclosed
11* *the assets, and comparing the samfe with the settlements
plainly disclosed how the account was being handled; that
before suit was instituted, a complete detailed statement was fur
nished complainants in the cause, together with a complete analysis
of the account; that there is no necessity that appellant should have
"qualified as trustee," or that any harm has been done of which
complainants can complain.
(4) Denied that the appraisement filed with complainants' bill
furnished by appellant Bank should be treated as a conclusive ad
mission of the value of the estate coming into the hands of appellant
Bank.
(5) Asserted that appellant Bank exercised reasonable diligence
in the care and conduct of the trust relation, and that the accounts
are entitled to be treated as correct and binding except to the extent
that they may be successfully surcharged and falsified, and that
appellant Bank supplied complainants, before the institution of suit,
complete information as to the condition of the estate.
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(6) Averred that no reason exists why appellant Bank should
be removed as trust officer; that the relation of executor and trustee
under the will being intensely personal, the wishes of the testatrix
should not be disregarded; that the appraisement was only prima
facie evidence of value; that the audit filed with the answer
12* shows *the investments made by the defendant, and before
the institution of the suit, complainants were well advised;
that the Commercial & Savings Bank stock some years following the
financial disaster advanced in value and is now dividend paying;
that the Allied Mortgage Bonds, complained of as doubtful, pos
sessed a value of $10,000.00, and the stock of the Farmers & Mer
chants National Bank likewise had advanced in value ̂ .nd is dividend
paying; that no liability existed by reason of the depreciation and
loss in value of the stock in the American National Bank of Paris,
Texas, and the stock of the First National Bank of Kaufman,
Texas; that the appellant Bank was not culpably negligent, in man
agement of the estate.
ASSIGNMENTS OF ERROR
(1) The court, if he so intended, should not have held that
upon the law and the facts, appellant had been guilty of culpable
negligence, resulting in depreciation and loss of the stock of the
American National Bank, of Paris, Texas, and the First National
Bank, of Kaufman, Texas, and in decreeing liability for damages
of $5,000.00 and $1,000.00, respectively, with interest thereon from
January 1, 1931.
13* *(2) The court should not have decreed a reference to
a Commissioner in Chancery to make a new settlement and
report without regard to the settled and confirmed accounts hereto
fore made, and in face of the former decrees of the court.
(3) That the demurrer to the original and amended bill should
have been sustained.
(4) That the successor to Judge Philip Williams should not
have sustained the motion of complainants to introduce and file the
unsigned, unfinished and unannounced paper designated as "The
Opinion" of Judge Williams, and the court should not have con
sidered it.
(5) That the court should have decreed against complainants
upon the facts and the law, and should have decreed costs against
complainants.
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QUESTIONS INVOLVED IN THE APPEAL
As set forth in Assignments of Error, the questions for the pur
poses of this appeal are:
14* *(I) Whether the damage sustained by the estate in the
depreciation and loss of the Texas Bank stocks was due to
culpable negligence of appellant, and whether appellant was liable
in damages in the sum of $6,000.00 and interest, or any other sum.
(2) Whether the court should have decreed a reference to a
Commissioner in Chancery for the purposes set forth in the decree.
(3) Whether the demurrer to the original and amended bills
should not have been fully sustained.
(4) Whether the court should not have decreed against com
plainants upon the facts and the law, and should not have decreed
costs against complainants.
(5) Whether the court should have sustained the motion of
complainants to introduce and file the unsigned, unfinished and un
announced paper designated as "The Opinion" of Judge Williams,
and whether the court should have considered the paper in reaching a
decision.
15* *THE FACTS
Rose Lee Burton Snyder, widow of John Snyder, under whose
will she become sole legatee and devisee of said John Snyder, died in
July, 1927, (Record 200) and her will was probated in September
of the same year. Her husband predeceased her in October, 1920,
(206) about seven years. She and her husband had removed from
West Virginia to Paris, Texas, and lived there for about 22 years
(206), where they accumulated a sizeable competency, consisting
of the estate passed by the will of her husband, John Snyder, to the
testatrix, and from the testatrix by her will to objects of her bounty.
Thus all of the estate of John Snyder, the accumulation of a life
time, was devised and bequeathed to his wife, who, in turn, passed
it on chiefly to her relatives, which, of course, she had a legal right
to do. (Plaintiff's original Exhibit A.)
The Commercial & Savings Bank, of Winchester, Virginia, of
which Bank the testatrix was a patron, duly qualified as personal
representative of the estate of the testatrix.
An inventory and appraisement of the assets of the testatrix was
made and filed in court on the 3rd day of October, 1927, (Plaintiff's
Exhibit B). This appraisement, in addition to the real estate of the
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testatrix, showed an appraisal value totaling $36,397.32, consisting
of notes of borrowers residing in the vicinity of Paris,
16* Texas, aggregating $14,100.00; also $5,000.00 par value *of
stock in the American National Bank, of Paris, Texas;
$1,000.00 in the First National Bank of Kaufman, Texas; $1,000.00
in the Farmers & Merchants National Bank, of Winchester;
$1,000.00 in the Commercial & Savings Bank; and $1,000.00 in the
National Fruit Product Company, besides other specific items of
personal property ("Plaintiff's Exhibit B").
With promptness, appellant Bank had caused to be transferred to
it the bank deposit of $1,024.90 in the American National Bank of
Paris, Texas, and within twelve months from date of the filing of
the appraisement, had collected $8,946.81, including dividends of
$300.00 from the American National Bank, of Paris, Texas, on
January 4, 1928, and $100.00 from the First National Bank of
Kaufman, Texas. Appellant Bank had discharged estate debts and
special legacies and annuities, aggregating $2,478.60 (Plaintiff's
Exhibit C").
In the second settlement it is shown that the collections of April
22, 1932, aggregated in money $16,435.24, of which there was col
lected from Texas debtors the following sums:
Oct. 30, 1928 $ 152.50
Nov. 19, 1928 2,200.00
Nov. 19, 1928 133.10
June 22, 1929 from S. L. Bedford.. 3,000.00
June 22, 1929 from S. L. Bedford.. 438.41
Total $5,924.01
17* *As a very pertinent and interesting matter, the settlements
show collections as follows;
Jan. 4, 1928, from the American National Bank of Paris,
dividend of -. $ 300.00
Jan. 3, 1929, from the American National Bank of Paris,
dividend of 300.00
Jan. 3, 1930, from the American National Bank of Paris,
dividend of 300.00
Jan. 9, 1928, from the First National Bank of Kaufman,
10% dividend of 100.00
Jan. 11, 1929, from the First National Bank of Kaufman,
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10% dividend of.. 100.00
Jan. 8, 1930, from the First National Bank of Kaufman,
10% dividend of - 100.00
Total $1,200.00
On account of the disbursements beginning with February 11,
1929, $5,033.33 was invested in bonds of the Standard Mortgage
Company; August 9, 1929, $2,965.69 in bonds of the Continental
Mortgage Company; November 22, 1929, $1,010.50; November 22,
1929, $1,010.17 in the Continental Bond and Investment Company-
November 22, 1929, $500.00 in the National Bond and Mortgage
Company, all guaranteed, all challenged by complainants, and all
now paid, and reinvested necessarily in greatly reduced interest bear
ing securities.
After taking care of the disbursements and investments and pay
ments to complainants, and $88.93 on account of commissions, there
was carried forward as of June 1, 1932, $637.21.
By settlement of June 19, 1935, it is shown that The Commercial
& Savings Bank paid a dividend of $15.00 on the $1,000.00, and
the Farmers & Merchants Bank nothing. In 1935 The Commercial
& Savings Bank paid nothing and The Farmers & Merchants Bank
nothing. ("Plaintiff's Exhibit F")
18* *The testatrix, after providing for the payment of minor
legacies, created a trust estate by her will in the following
language:
"All stocks and bonds, loans and cash of which I died
possessed other than the sums I have heretofore named, I
desire placed in the hands of the Commercial and Savings
Bank of Winchester, Virginia, to be administered by said
Bank as a trust fund for the benefit of my two sisters,
Minnie E. Burton and Genevieve Burton, the interest
from said fund to be paid to Minnie E. Burton and
Genevieve Burton quarterly or four times a year, as long
as they shall live, in equal amounts to each, which of
these two sisters dies first the remaining sister is to have
her half that is left or the whole of the interest of the
trust fund . . . . " (Plaintiff's Exhibit A.")
Th stocks and evidences of debt were received by the testatrix
in kind, from her husband, John Snyder, and were not even trans-
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ferred to her after his death upon the books of the banks. By the
terms of her will, the testatrix had also devised to her sisters real
estate in the City of Winchester for life, and in the event of sale of
the same, the proceeds shall be also added to the trust estate in the
hands of appellant Bank ("Plaintiff's Exhibit A").
No executor, eo nominee, was named by the testatrix, although
by a reading of the will it is believed that it might have been con
strued by the court that in fact the appellant Bank had been suf
ficiently designated as the executor. In the qualification and ece-
cution of the bond, however, the Bank was treated as adminis
trator c.t.a.
19* ^Appellant Bank saw no good reason at any time for the
conversion of the bank stock of the Farmers & Merchants
National Bank, of Winchester, Virginia, nor of the bank stock of
The Commercial & Savings Bank, nor the stock of the National
Fruit Product Company, and did not attempt to sell these stocks, nor
until after July 1, 1928, to dispose of the bank stock of the Texas
banks.
The Texas banks were the favored banks of the testatrix and her
husband, and complainants were not strangers to the banks, one of
whom had spent as much as six months' time in Paris, and was
acquainted with some of the officers of the Paris Bank (125 and
216).
Appraisers of the estate, and appellant Bank, in making an ap
praisement, had no intimate knowledge of the actual value of the
stock of any of the banks other than that of the Commercial &
Savings Bank. As to the values, for the purposes of appraisement,
they relied upon the reports made to the Federal Government and
reported in what is known as the "Blue Book of Rand-McNally."
These sworn reports were made semi-annually by the banks, follow
ing Federal examinations (122 and 123).
20* *The appraised value of the stock of the American
National Bank of Paris was $220.00 per share of par value
of $100.00, as taken from the "Blue Book" of Rand-McNally
(121), This was the only information available. Bedford (Presi
dent) and family possejssed 80 shares in July, 1928, and 86 shares
in July, 1930; and Cashier Billingsby possessed 60 shares in 1928
and 63 shares in July, 1930, (Original Exhibit, photostatic copy).
Dividend was declared in January, 1928, of $300.00; January,
1929, $300.00; and January 1930, $300.00, or 6%.
By the end of 1930, or January, 1931, it was apparent that every
effort had been exhausted to keep the Bank open under federal
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banking rules; but failing, the stock that was appraised at $220.00
per share became a total loss, and 100% assessment was made
against the stockholders, and loss of 50 or 55 percent, was sustained
by the depositors (187, 196 and 198).
The evidence shows that the losses sustained were due to pre
existing causes, and followed the disastrous hail and drought injury
and low price of cotton in 1926 and 1927, and crop losses sustained
thereby.
While complainants insisted that the appellant Bank should be
responsible for the appellant's failure to market the stock, subse
quent events, including results of liquidation, notwithstanding the
frenzied efforts made to collect and keep the Bank as a going con
cern, show that at no time was the bank actually solvent, and
21* *morally entitle a knowing owner to pass the stock, if he
could do so, to an uninformed and luckless purchaser.
As above stated, the evidence discloses well sustained inferences
that the Bank, if placed in liquidation at anytime during the admin
istration of appellant, would have been insolvent and the stock there
fore worthless.
As shown by the original photostatic exhibits of the stockholders
of the Bank, registered July, 1927, there were 75 stockholders;
July, 1928, 76 stockholders; July, 1929, 75 stockholders; July, 1930,
74 stockholders. Of these, July, 1927, Bedford, President, and
family owned 80 shares; Billingsby, Cashier, 60 shares; Conner, a
director, 117 shares. In 1928, the Bedfords continued to own 80
shares, Billingsby, 60 shares; Conner, 117 shares.
In July, 1930, the Bedfords, 86 shares; Billingsby, 63 shares;
Conner, 117 shares.
During this entire period, the real sales were marvelously incon
sequential.
As shown by the testimony of the Texas witnesses, the shares
transferred, with few exceptions, were transferred either to secure
debt, to qualify directors, or to perfect distributions among dis
tributees of estates. Among the stockholders were trust estates,
namely: Alamo National Bank, San Antonio, Trustee, 5 shares;
W. T. Ridley Estate, 75 shares; Emma Rucker Estate, 10 shares;
R. M. Stamper Estate, 10 shares, W. B. Wise Estate, 40 shares;
Julia G. Worthy Estate, 7 shares; H. L. Baker, Trustee 10 shares,
besides the 50 shares of the Rose Lee Snyder Estate.
22* *A11 of these stocks had been held by the said estates or
trustees from July 4, 1927, to the report of July, 1930, with
the exception of the Alamo National Bank, San Antonio, Trustee,
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which first appeared in report of July, 1930.
Recovery was sought to be made for the assessment of $5,000.00
against appellant as personal representative of Rose Lee Snyder
Estate for $5,000.00 and interest, in the Federal Court, but due to
the cautious manner in which the claim was handled by appellant,
when claim was first presented, and due to delay in proceedings,
recovery was denied and the estate saved to that extent.
What has been said particularly with relation to the stocks of the
American National Bank, of Paris, applies, in the main, to the first
National Bank of Kaufman, Texas.
The method of ascertaining the appraised value of the stock was
the same. The sworn statement to December 31, 1927, showed this
bank to be in a flourishing condition. Its capital stock was reported
as, $100,000.00; surplus fund, $100,000.00; net undivided profits,
$25,056.32 (300), but the conditions grew worse during the years
1927 and 1927 (293, 345, 367, 369). Banks were unable to collect
and were unable to meet obligations (290). The purchase price
received from sale of the cotton crop barely paid the cost of gather-
ingthe crop (291). In 1927 and 1928, conditions looked somewhat
better than in 1926 (292). From 1920, banks began to fail or go
out of business (294).
23* *The Kaufman Bank continued to pay 10% dividends on
the stock until in February, 1931, it went into voluntary
liquidation and transferred its assets to another bank.
Due to the bank failures and to the accumulated losses, and due
to the known desperate crop conditions, the double liability, and the
aggravation following the conditions created by the disaster of
1929, this bank, as was the case of the American National Bank of
Poris, and many other banks, were forced out of business, which
resulted in a total loss of the investment of the American National
Bank stock.
It may be proper to state that, as elsewhere shown, the complain
ants are not in full accord with appellant in the statement of facts.
They contended that by the testimony of their three Texas wit
nesses, and from the examination and cross examination of the
witnesses of appellant, that the bank stock of the Texas Banks
should, in the exercise of reasonable care, have been sold at reason
able prices, and that the heavy losses sustained by the fund should
be borne by appellants.
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24* *THE ARGUMENT
FIRST ASSIGNMENT OF ERROR
The court, if he so intended, should not have held that upon the
law and the facts, appellant had been guilty of culpable negligence,
resulting in depreciation and loss of the stock of the American
National Bank, of Paris, Texas, and the First National Bank, of
Kaufman, Texas, and in decreeing liability for damages of
$5,000.00 and $1,000.00, respectively, with interest thereon from
January 1, 1931.
Decree of February 25, 1943, settling the principles of the cause,
as far as necessary for the main purposes of this appeal, is quoted
as follows:
"And the Court proceeding to hear this cause upon the
pleadings herein and the depositions taken and filed and
now made part of the record herein, independent of the
paper writing of Judge Williams aforesaid, doth find that
the Commercial and Savings Bank failed to use proper
care in an effort to sell the stock of the American National
Bank of Paris, Texas, and the First National Bank of
Kaufman, Texas, and was negligent in holding said in
vestment outside Virginia without asking guidance of the
Court; and that the fair market value of such stock at the
time when such stocks should have been sold was par for
each of them, or the value of $5,000.00 for the American
National Bank of Paris, and $1,000.00 for the First
National Bank of Kaufman, and that the plaintiffs are
entitled to recover in the settlement hereinafter ordered
the said amounts, with interest upon each of said amounts
from the 1st day of January, 1931."
25* *"lt is adjudged, ordered and decreed accordingly. To
which action of the Court Defendant Commercial and
Savings Bank objects and excepts, particularly because
said Bank is not guilty of want of due care in failing to
sell the Texas Banks' stock, and in awarding damages
against the bank. And the plaintiffs objects and except to
the finding of the values of said stock at par instead of
$11,000.00 and $1850.00 respectively, as appraised, and
also to the running of interest from January 1, 1931,
instead of January 1, 1930." (583, 584.)
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Following the death of John Snyder, husband and testator of
Rose Lee Snyder, and during the period from his death in October,
1920, to her own death in July, 1927, Rose Lee Snyder, the testa
trix, had charge of the estate that passed to her under the will of
John Snyder, aided by complainant, Genevieve Burton, a sister,
F. H. Burton, a brother, and S. L. Bedford and others, of the
American National Bank of Paris, until her death, covering a period
of nearly seven years.
Following the death of the testatrix. Miss Genevieve Burton, in
writing, request Mr. Bedford, President of the Paris Bank, to render
assistance to appellant Bank in the management of the Texas invest
ments (108, 109), in response to which request, Mr. Bedford wrote
appellant Bank under date of November 1, 1927, in part as follows
(109, 110):
'T received a letter from Miss Burton sometime ago
and I stated to her that I would be very glad to be called
upon . . . that it would be a great pleasure for me to be
of any assistance that I can in the settlement of Mrs.
Snyder's estate and-that I would appreciate very much
having you feel free to call on me at any time."
26* *The complainant, Genevieve Burton, personally ac
quainted with the President of the American National Bank
of Paris, Texas, and assisting her sister, the testatrix, in the hand
ling of the Texas end of the estate for nearly seven years, was a
patron of and frequent visitor of the appellant Bank. She was con
ferred with frequently and was from time to time shown the ac
counts, including the sources of her income (270, 274).
Appellant believed that the course pursued by it in the handling of
the estate met her unqualified approval until appellant was suddenly
awakened, in October, 1935, to the'claim made by complainants'
attorneys, and letter from Miss Burton to the effect that she had
been advised not to confer with appellant.
Miss Burton did not until then, nor does she testify, that she ever
by writing or by word of mouth, criticised appellant in matter of
management of the estate. Notwithstanding she was a witness for
herself, and was strongly invited to state the contrary, she does not
state that she directed, or insisted, or suggested, that the appellant
should convert any of the stocks into money.
Sundry questions were asked by complainants' counsel about
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"turning over" the Texas investments or affairs to Mr. Sloat (208,
209).
Following the passing of the July, 1928 dividend, Mr. Bedford
wrote Miss Burton a letter which she took to appellant Bank
(210).
27* *She was asked to tell what conversation took place be
tween Mr. Sloat and her with reference to the Texas Bank
stock. She replied: "We talked of the advisability and possibility
of selling it, what it was worth at that time, and Mr. Maskell, I
think, said he thought it would be a good thing to sell it."
"Mr. Martin: Go ahead. And Mr. Sloat seemed to think we
ought to hold it, he said 'When bank stock is up, you don't want to
sell it, and when it is down, you can't sell it.' " (210, 211).
She was then asked by counsel why he (Sloat) made the state
ment at that time, and she replied: "Well, Mr. Maskell said he
thought it zuotdd be a good thing to sell the stock, and then we had
a general discussion about the stock and that was the occasion to
look it up and see what it was worth (211).
She was then asked the question: "What else was said with ref
erence to the affairs of this estate on that occasion, anything else
discussed there, with reference to this estiate, at that time?" to which
she replied: "7 don't recall."
Q. "You don't recall anything else?"
A. "I don't recall, no, sir."
Q. "Now, how often did you see Mr. Sloat?"
A. "Well, I was in the bank quite often." (211)
Q. "For what purpose?"
28* *A. "Well, in the very beginning, I was there several
times for settling the estate, I mean some of the debts that
came in, and whenever I needed any money I had to go to the
Bank and ask for it, as to have some put on checking account."
(212)
Q. "Did Miss Minnie Burton have anything to do—any connec
tion with the Bank ?"
A. "No." (212)
Q. "And did you have any other occasion for going to the bank?"
A. "I went to take the National Fruit Product dividends . . ."
(212)
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Again, she was asked by her attorney:
Q. "Do you recall the conversation your brother had with him
(Mr. Sloat) at that time?"
A. "Well, my brother ivanted to know what had been done about
the Texas investments."
Q. "What answer did Mr. Sloat make, if any?"
A. "IVell, I think—I just can't say."
Q. "You don't remember? (No answer). Don't you remember?
(Still no answer). Do you, or do you not remember?"
A. "No, sir; I don't remember." (213).
At the time of the latter visit, her counsel asked whether there
was any discussion about any one going to Texas, and if so, for
what purpose?




Q. "For what purpose?"
A. "For the purpose of looking into the business at that end."
(215)^^
Q. "Do you know what, if any (reply) Mr. Masked made to him
with reference to that matter?"
A. "Wed, we both said we couldn't go." (215)
Miss Burton was then asked whether the information with ref
erence to the estate was given voluntarily. The reply was: "In a
way."
She was then asked: "What do you mean by 'in a way' ?"
A. "Wed, for instance, about bringing the investments up, Mr.
Sloat didn't say he would or he didn't say he wouldn't." (215)
Upon cross-examination, she was asked whether she had received
a letter from Mr. Bedford, after the death of Mrs. Snyder (No
answer). 217)
Q. "You received a letter ?"
A. "I think I did."
She then declared she had no letter.
30* *Thus, according to the testimony of Miss Genevieve
Burton, complainant, she at no time made anything that
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savored of a demand, a request, or even a suggestion, that any of
the bank stocks should be sold.
To the same effect is the testimony of her nephew-in-law, W. S.
Masked. He says (221) that he had a general conversation (the
first conversation about the time of the qualification) ; that Mr. Sloat
said he would assume the estate and things would be taken care of
(221). He said that "Uncle Fred" said he thought the Texas hold
ings should be brought back here where they could be watched; that
Mr. Sloat always said just leave it to the Bank and things would be
taken care of.
Asked the question (222) : "And you and Miss Genevieve went to
the Bank to see Mr. Sloat about the passing of the dividend ?"
A. "Yes, sir, and I suggested selling the stock and Mr. Sloat, he
said, what is it worth? And he got down a Blue Book that listed
stocks and securities and showed that the list price was $225.00
per share."
Q. "All right, what happened then ?"
A. "Well, I said I would sell them if you have to take less, and
he said, when stocks are up, don't want to sell them, and when they
are down, you can't sell them."
31* *Q. "Now, in that conversation, was there any more con
versation there with relation to the Bank stock in Texas at
that moment ?"
A. "No, sir."
Now, this kinsman was at the Bank with Miss Burton just twice
in all the years (223).
F. H. Burton, a brother, was also a witness. He says his recollec
tion was that there was some conversation about the Bryan note,
and the investment, if collected, together with other investments in
Texas, should be brought to and invested in securities near Win
chester where they could be observed.
He was then asked, "Speaking of that note, did you refer also to
the bank stock and other notes."
A. "Yes."
Q. "What was Mr. Sloat's reply?"
A. "Well, Mr. Sloat endeavored to assure me that the Trust
Company was capable of managing and controlling the estate as
administrator, and gave me to understand that he knew his business.
I admit I made the suggestion only, I had no power in the matter."
(226,227)
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Again in 1930, Mr. Burton visited the Bank. He states an inven
tory of the assets as of August 27, 1930, was made (228).
32* *0n the other hand, Mr. Sloat testifies (269) that at no
time was there any dissatisfaction expressed with the hand
ling of the funds. He further says (270): "I had not the slightest
idea that there was any dissatisfaction with the manner in which the
estate was being handled. There was the question of the dividends
in Texas that was promptly reported to Miss Burton, and at no time
did she, or Mr. Burton ever ask us to dispose of them or any of the
other assets of the estate, and, as T understood the terms of the
trust, it was the will of the testatrix that those investments be con
tinued as they were handed down to her from her husband, the only
provision being that if there were not adequate funds to support the
two sisters, who were the beneficiaries under this fund, that the
real estate l3e sold" (270).
The witness further states that, "Miss Burton at no time, and fre
quently we were in the presence of other witnesses, at no time did
she direct me to sell, dispose of, exchange, or handle in any other
manner than what we were doing with the securities of the estate"
(272).
The witness further says, " . . . at no time did Miss Burton
indicate to me that she wanted that stock sold." (272). "I recall
no such request from Miss Burton because I had endeavored to
follow with her cooperation, and she frequently reviezued the port
folio, and I endeavored to follow her direction absolutely
33* *concerning it, and never zuas there any intimation to me
to sell this stock. I had it back of my head all the time that
her uncle, who owned this stock in the first place, had regarded it
as one of his most valued possessions and that he had stated to
myself and to Mr. Sheetz in our bank, on displaying a dividend
check he had received from the American National Bank of Paris,
that he was really sorry that he had not placed all he had in that
stock."
While it is true that it was the duty of the executor to manage the
estate to the best interests of the life tenants and the reversioners,
it is significant that no reversioner, nor even Miss Minnie Burton,
are recorded as ever having suggested that the executor should have
made sale of the stocks.
The reversioners are made parties defendant on their own motion,
but ask the affirmative relief, and should thus have been made parties
complainant, but none of these complained until May, 1935, so far
as the record shows.
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Settlements were duly made, one in October, 1928; one in 1932,
one in 1934, and one in 1935, by the executor, wth no exceptions
thereto, all confirmed by the court, and all constituting notice to
complainants and the reversioners.
Appellant therefore says that what was done in matter of hand
ling the bank stocks—the Virginia stocks and the Texas stocks—
was done in the utmost good faith, and without direction to the
contrary or opposition by complainants, but with their full acquies
cence.
34* *if testatrix entertained doubt as to safety of the
Texas bank stocks, she should at least have suggested affirma
tively a power to sell and reinvest. If complainant entertained doubt
as to safety, she should have positively and unequivocally so ex
pressed herself to appellant at some time and place by writing or
by word of mouth, which she does not pretend to have done, and
she should not have waited until October, 1935, to make complaint
and then not in person.
To Miss Burton's credit, she does not take the stand in rebuttal
of the testimony of Mr. Sloat.
CROP AND BANKING CONDITIONS IN LAMAR AND
KAUFMAN COUNTIES IN 1926 TO 1931
The first unpleasant suggestion from the Texas Bank came in
July, 1928, when complainant, Genevieve Burton, exhibited to ap
pellant Bank a letter from the American National Bank of Paris,
Texas, to her, followed quickly by a letter July 30, 1928, from the
President of the Bank in the following words (435) :
35* *"Paris, Texas,
July 30th, 1928




You are advised that the directors of this bank did not declare
any July dividend this year. Hozvevcr, our crop prospects at this
time are fairly good and ive hope to pay a substantial one at the end
of this year.
Yours very truly,
S. L. BEDFORD, President."
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As shovim by the sworn reports to the Government and reported
in the "Blue Book" of Rand McNally, these Paris Bank stocks
were of the highest character and were so believed to be such by
complainants, as well as by appellant Bank. This belief was mani
festly shared by the depositors and patrons of the banks. While
the Bank of Paris failed to declare mid-year dividends, as stated
in the letter of Mr. Bedford to Mr. Sloat, this bank did declare and
pay the annual dividend of January, 1929 of 6%, and again an
annual like dividend in January, 1929, and in 1930.
The Kaufman Bank stock about which no particular complaint
can be said to have been raised at all, declared a 10% dividend in
January, 1928, 10% dividend in January, 1929, and 10% dividend
in January, 1930.
35* *The fact that no dividend was declared in the Paris Bank
in July, 1928, then accompanied by statement of the Presi
dent of the Bank of expectancy that a substantial dividend would be
declared at the end of the year and was not entitled to be treated as
alarming to the stockholders. Whatever uneasiness that may have
been created by such information, was calculated to be allayed by
the prompt declaration of dividends of 1928, 1929 and 1930.
It is a matter of common knowledge that following the tragedy
of 1929, which covers part of this period, many thousands of banks
went out of existence, and many now are in existence paying little
or no dividends, with the stockholders not dumping their holdings.
As set forth in the statement of facts, the banks in the sections
of Paris and Kaufman, were chiefly dependent upon the cotton
industr)' for their earnings. While the Paris Bank and the Kaufman
Bank had a high rating and were believed to be entirely solvent,
loans and investments made by the banks, beginning in 1920, and
carried by the banks, became a source of distress to the banks. In
1926, this cotton section suffered appalling hail and drought and
other crop injuries, accompanied by the lowest cotton prices since
1920. The price of the farm lands declined from the price of
$200.00 or $300.00 per acre to a price of $40.00 or $50.00 per acre.
The financial conditions in Lamar and Kaufman counties had
37* *become progressively worse beginning with the general de
pression of 1921. The cotton decline in price was from 19c
or 20c per lb. to as low as 6c per pound.
It is difficult for banks that took over crops to receive enough to
pay harvesting charges. Loans that had been carried by the banks
could not be reduced and any or additional loans under Federal
banking rules could not be supplied to the borrowers.
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In March, 1926, The First State Bank in Paris, failed and 100%
liability was assessed, followed hy 70 suits for recovery of the 100%
assessments. For six months The Lamar State Bank & Trust Com
pany kept its doors open under a "drive" and in December, 1928,
weakened it went into liquidation. Of five (5) banks and a trust
company in Paris, two weathered the storm. Of about 14 or 16
banks in the county, 9 failed or were liquidated. In adjoining
counties, banks near the border of Lamar, bank after bank went
out of business. During it all, until 1931, the American National
Bank kept its doors open, paid its dividends not semi-annually, but
annually, until Federal Controller took over liquidation of the bank.
The American National Bank also made a heroic struggle to sur
vive, but due to the calamitous condition of the year 1926, not
greatly improved in 1927 and 1928, there were heavy, unrecover
able evidences of debt, and due to the further national crisis of 1929
and shrinkage of assets, the bank succumbed, apparently without
harsh criticism of the officials.
38* *During the period of appellant's administration of the
trust, there was never a reasonable chance to dispose of the
stock at a reasonable price, notwithstanding the enviable reputation
the Banks had previously sustained.
The condition of the territory hefeinabove stated, the failure of
the banks all around them, and the known double liability to be in
curred, simply prevented sensible and responsible people from be
coming purchasers of such stock and incurring danger of adding a
double liability. To have dumped $5,000.00 of the stock upon the
market for a bidder, or to have parceled it out in blocks, and thus
to have increased the number of offers, would have courted certain
disaster both for the holder of the stock and the bank, and no such
method of disposing of sizable bank stocks prevailed in Lamar and
Kaufman counties due especially to the probable effects upon the
tense banking situation of 1927 and 1928. There was in fact no
semblance of a "market" for the stock held by appellant Bank at
anything like what would have been then thought of as a reasonable
price.
Mr. Morris Fleming of Paris, Texas, who had been connected
with the Guaranty State Bank & Trust Company from 1912, and
after the incorporation of The Lamar State Bank & Trust Company,
he was cashier of the latter bank until the latter part of 1928. He
testified that the chief industry of that section was cotton in the
year 1926, and that the largest part of the banking business came
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from that industry. He described the depression, following 1925
(525).
39* *Mr. Fleming says that The First State Bank, of Paris,
was closed in 1926. The amount of the assessment was de
termined in the fall of 1926 to be 100%, which was followed by
about 70 suits brought against the stockholders.
Following the failure of The First State Bank, he says that The
City National Bank had trouble, and new stock was added. The
Lamar State Bank & Trust Company failed in December, 1928.
The Red River Valley Trust Company with a capital stock of
$500,000.00 went out in the latter part of 1929 (527), paying two
or three small dividends only (528). Numerous other banks were
named by witness as in existence in 1926, and going out of busi
ness (528, 529, 530).
To the same effect is the testimony of Mr. H. L. Baker. He
testifies that he was an insurance, real estate and liquidating agent
for The Lamar State Bank & Trust Company, and for the Red
River Valley Trust Company; that at the date of the failure of The
Lamar State Bank & Trust Company (December 31, 1928), he was
President; that he had been President for 15 years (498). He
testifies as to the extensive hail storm of 1926 (499) ; that the hail
storm practically destroyed the crop (500) ; that the price of cotton
that year was as low as 5 and 6 cents per pound (500) ; that several
years prior to 1926, cotton had been selling at from 18 to 30
cents (500); that The First State Bank, of Paris, closed
40* *business in 1926, and was under the charge of the State
Banking Commissioner (502); that the liquidation was fin
ished about December, 1927 (503) ; that the liquidation of The First
State Bank almost caused the closing of the Lamar Bank, which
had a "run for six months and lost $300,000.00 to $400,000.00 in
deposits. It finally closed business December 31, 1928, and went
into voluntary liquidation (505). Beginning with 1926, there were
five banks and a trust company in the city. At the beginning of
the year 1926, there were approximately 14 banks in Lamar County
(506). Pages are devoted by the witness to the existence and fail
ures of these banks.
B. L. Billingsley also testifies to similar conditions. Mr. Billings-
ley was Cashier of the American National Bank of Paris; he became
Cashier in 1925; he was also member of a firm doing a retail hard
ware business (479); he was engaged in farm implement business
(480). He says the cotton crop for the year 1926 "was about the
poorest we ever had, as I recall, up to that time" (481) ; that a hail
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storm occurred the 10th of May, 1926, that "covered from south
west to southeast" entirely across the County; that in 1925 the
cotton price was 18, 27 and 28 cents; that in 1926 it was 5 to 8 cents
per pound (482) ; that the best land at one time brought as
41* high as $300.00 per acre, and $200.00 was a common *price
(483); that it g<?t down to where you could buy the best land
they had for $50.00 per acre (483). He also testifies as to the num
ber of bank failures.
Mr. S. L. Bedford testifies that he was President of The Ameri
can National Bank of Paris when it failed. When his deposition
was taken he was General Agent for the Frisco Railroad Company
(432). He states that the partial crop failures of 1926, low price
of cotton, and the closing of The First State Bank, with 100%
assessment, were factors aflfecting the value of the American
National Bank stock (440). He says that the a.ssets of the Bank-
were largely in farm paper; that the Bank had made extensive
loans to farmers in that territory, and in 1926 the crop was less
than half a crop, for which growers obtained 5 and 6 cents per
pound; that naturally that afifected the collection of notes that
they made to farmers to produce the crop, and made collections
very, very difficult; that the chief money crop is cotten; that the
local banks advanced money against chattel mortgages and against
the cotton crop; that the number of banks in the County and city
that failed after the failure of the First State Bank, was about nine
(442).
42* *Mr. J. M. Caviners, while testifying, was General Man
ager of the Paris & Mt. Pleasant Railroad Company (406);
had been an employee of The Lamar State Bank & Trust Company
until October, 1927, when he went to the First National Bank of
Paris, and was employed there until November, 1937 (406, 407) ;
that conditions in Lamar County were very bad in 1926; that in
the early part of 1925, one of the oldest banks in the city had to
reorganize, or its affairs were taken over by The Liberty National
Bank of Paris, Texas, with a loss to the stockholders of The City
National Bank of their entire stock, but an assessment was not
levied; that in May, 1926, The First State Bank in the city failed
and its affairs went into the hands of the Commissioner of Banking
of the State of Texas and a 100% assessment was levied against
the stockholders; that these things had a considerable bearing on
the banking situation because they tended to unsettle and unbalance
the confidence of the people of these communities, not only the banks
that failed but other banks; that funds were withdrawn from the
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other banks in this city and placed in different channels (410, 411).
The witness describes the failure of the cotton crop of 1926
(411) ; that in 1826, there were five banks and a trust company in
Paris, later reduced to two banks by failure of consolidation
43* of the other banks (414) ; that beginning with 1926, *there
were 16 banks and trust companies in Lamar County, which
dwindled down to the present time to five (415); that The Lamar
Bank & Trust Company was in possession of ten shares of the stock
of the American National Bank of Paris, but the Bank was unable
to dispose of the stock (410).
The conditions existing in Kaufman County did not differ ma
terially from those in Lamar County.
C. B. Harton, of Kaufman, Texas, testifies that he was first con
nected with The First State Bank of Kaufman, Texas, later changed
to Citizens National Bank (287) ; that it continued business as the
Citizens National Bank until 1926, at which time it was liquidated
and its assets transferred to The First National Bank of Kfiufman
(288).
This witness was President of the Citizens National Bank until
1926 when he became Vice-President of The First National Bank
of Kaufman until its failure (288).
Witness describes the financial conditions (289); that the Bank
could not make collections on its securities and was left in bad shape
in 1926; it left the Bank where it could not pay its debts (290) ;
that the Bank taking over a few cotton crops in 1926 was not able
to realize enough money from them to pay for gathering the crops
(291).
44* *The witness further says (293), "Well, we are suffering
today from 1920, 1920 is really the starting point of the
financal crash that culminated in 1931 and '32, and we just bumped
along from 1920 on. In 1921, 1922, 1923 we did fairly well. 1925
and 1926 was an awful jolt. 1927 and 1928, we looked like we
might be able to come back, and in 1932, we went on down hill."
The witness states that in Kaufman County, eight banks had
failed or gone out of business since 1920 (294). He describes the
number of banks.
Statement is filed with the deposition of witness of The First
National Bank of Kaufman, Texas, as of December 31, 1927 (300).
W. W. Biard testifies that he is farmer and Secretary-Manager
of the Chamber of Commerce of Kaufman; that he also bought
and sold cotton (344). He describes in considerable detail the con
duct of the cotton business and its effect on the banking business
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(345); that in 1926, weather conditions were bad; that excessive
rains lowered the grade of cotton (346) ; that the price of cotton in
the fall of 1926 was the lowest price since 1895 (347).
45* *T. A. Carlisle, testifies that he is a resident of Kaufman;
that he is engaged at the present time in the insurance and
real estate business in Kaufman; that until 1928 for many years he
was engaged in hardware and implement business in Kaufman
(364) he describes the method of financing the cotton crop (365);
that the price of cotton in 1926 was down as low as six cents per
pound, but that it was a better price in 1927 and 1928 (366).
Edward Legg, testifies that he has been a resident of Kaufman
all his life; that he is engaged in the real estate, loan business, farm
ing and stock raising; that he was Tax Assessor for four years,
and was Sheriff for six years; that in 1926, 1927 and 1928, he was
engagied in farming (.372); that he possessed at that time about
twenty-seven or twenty-eight hundred acres. He states that in
1926 conditions were very bad; that they had a tremendous crop of
cotton in 1926 but got nothing for it (372, 373); that he did not
know anything about The First National Bank itself until 1929
when he was made a director (379) ; that if he had known the con
dition of the Bank, he "would never have gone in as. a director or
bought the stock I did buy." (379)
46* *THERE WAS NO MARKET FOR THE
AMERICAN NATIONAL BANK STOCK,
NOR FOR THE STOCK OF THE
FIRST NATIONAL BANK
OF KAUFMAN
Complainants had procured a list of the stockholders of both
banks, which have been filed as exhibits. Of that number, they
obtained the testimony of three persons who had actually purchased
stock of The American National Bank; namely, Woolridge, Gaines,
and Wair, and no witness was called with relation to the purchase
of stock of The First National Bank of Kaufman.
They sought upon cross-examination of appellant's witnesses to
prove sales, practically all of which from 1926 to 1931 were not
in reality free sales—were transfers in families, sales to qualify
directors, or transfers in divisions of estates, or transfers taken
as security for debt. There were practically no straight sales.
Their witness, Woolridge, had taken $500.00 of stock when The
American National Bank was formed. He had promised his "Uncle
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Lawrence," one of the founders of the Bank, to take the stock
(182). On September 15, 1929, he bought five shares. He became
director of the bank. When asked whether the reason of his pur
chase was that it required $1,000.00 worth of stock before he could
become a director, he said, "I guess that %vas the reason I bought it.
I don't recollect but I imagine that was the reason I bought it."
(186)
47* *Mrs. Emma Gaines, Texas witness for complainants,
was owner of 24 shares of stock "bought years ago" and
"five shares that I had to take over on this note." (187). The stock
had been placed as collateral security on the note of Mrs. Wood
for $1,000.00 borrowed money, (188) and the stock was taken over
by Mrs. Gaines. When asked whether she was lending the money
on the strength of the stock itself, she replied, "If you want to
know what I thought about it. I would have thought the note would
have been good, even without security, but I don't loan money that
way." Mr. Wood, the husband of the borrower, was Vice-President
of the bank and President after the President died. Mr. Wood was
one of the organizers of the bank, and they were good people (195).
The one year note became due in October, 1929. Mrs. Gaines
took absolute title to the five shares of stock on the basis of $750.00
and charged the balance to profit and loss (189).
Mr. Don Wair, a cafe proprietor, the third and last Texas witness
for complainants, testified that he bought four shares of stock
"from Little Johnnie Gibbons, but I don't remember whether it was
in his wife's or little girl's name." (200). Bought at $100.00 per
share (201). When asked where Gibbons got the stock he stated
that it was the "Conner block" that was being divided and had been
given to the girl and she had given it to the grandchildren (204).
Conner had been attorney for the Bank. Wair received dividend
that year on the stock (209). From the fact that this divi-
48* dend was the *last paid, the witness made his purchase in
1929, as the last dividend was paid in 1930.
The foregoing is the testimony of complainants' witnesses upon
the subject. The only other testimony was the inconclusive testi
mony obtained from the cross-examination of witnesses for appel
lant Bank.
The appellant witnesses, whose qualifications to speak have here-
inabove been shown, were, as follows:
Morris Fleming, testified that The Lamar State Bank & Trust
Company had ten shares of the stock (532). His recollection was
that the Lamar took the stock about 1924 or 1925. Asked whether
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they attempted to sell the stock, he says, "We tried from the time
we took the stock until, I will say, the bank closed, to dispose of it
and could not."
Asked what effect failure of the banks and the low price of cotton
had upon the failure of the stock in other banks in Paris, he says,
"It made the stock unsalable." Asked what the effect would have
been, if The American National Bank stock had been advertised,
he answers, "We felt that it would have a tendency to close the
bank."
49* *Asked what effort he made to sell the stock, he answered,
"We contacted various individuals to invest it." (535) Asked
why he did not advertise the stock, he answered, "We didn't think it
was advisable,", and further answered, (536) "I would like to
qualify that answer, the banking business in this section was in a
very, I will say, touchy condition, anything that affected one bank
affected the others and that is the reason that we took the interest
in The American National that we showed by not advertising the
stock, we would have the same concern if somebody had advertised
some of our stock."
On re-direct examination, he was asked what would have been
the efifect of advertisement, "/ think it luould have closed The
American National Bank."
Q. "You don't think you would have realized anything on the
stock that way, do you ?"
A. "Well, from the way it has turned out now, I would not
have."
B. L. Biliingsley when asked what effect conditions had upon the
stock and the business of The American National Bank, answered,
"Well, it would have the same effect as it would on most any other
bank that people didn't zvant bank stock, no demand for bank stock,
no inducement for a man to buy bank stock, banks failing all over
the country and stockholders being assessed." (488)
50* *Asked whether it would not have been difficult to give
away bank stock after these things happened, whether people wanted
bank stock, he answered, "No sir, they didn't want it, they didn't
zvant any bank stock." (488)
J. M. Caviners was asked about the market value of the stock
of The American National Bank, and answers, "/ don't think it had
a market value." Asked about the market value at those times,
September 19, 1927, November 3, 1927, and July, 1928, he says,
"7 didn't knozv of any of the stock changing hands, I knew of some
that was on the market, they had not been able to sell, had not been
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able to get a price for it; I refer to ten shares of stock that was held
by The Lamar State Bank and Trust Company." Asked whether
that Trust Company was able to dispose of the stock, he says,
"They didn't and I knozv of no offer they had made for it." (410)
When asked if they tried to sell the ten shares of The American
National Bank stock held by The Lamar State Bank & Trust Com
pany, he answers, "Yes, did almost everything hut blackmail, we
did everything but advertise it, we didn't feel that would be the best
interest of the banking situation in this community to advertise it."
(428) He further says, " . . zve did make an intense effort to sell
it." (id.)
51* *He further says, "Well, we contacted every one that we
felt we might interest due to their holding of stock in The
American National Bank, that is, that were in this community
(428). Asked whether there was any market value of the stock of
The American National Bank between September, 1927, and July,
1928, he says, "I do not think so." But asked on re-cross-examina-
tion whether some stock had not been sold, says, "Mr. Martin, some
of those people you asked me about there that I contacted didn't
purchase that stock, that was a transfer of stock . . . from . . . their
father, who my recollection is, had been a director of that bank at
one time." (430)
S. L. Bedford, when asked whether there was any market at all
at any price from September, 1927, to July, 1928, says, "Not to my
knowledge." (444) Asked whether he was successful in finding a
market for that stock, he says, "No, sir." Asked whether there
was a demand for the stock the reply was, "No, sir." Asked
whether there were any offers to buy it at any price, he says, "No
offers."
Between September, 1927, and July, 1928, witness says I
could not say whether there was any between those two dates
or not."
52* On cross-examination he testified the shares of stock were
transferred from one Conner to another, from one Wise to
another, the latter in order to qualify as director. When asked about
transfers of other stock—Irma Johnson stock to Judge Beauchamp
—he said that all he knew was that it was presented to be trans
ferred. As to Miss Mildred Rainey's transfer of ten shares, that
was in the settlement of the Carlton estate; asked if he had not
bought three shares of stock from A. B. Conner, he admitted he had
done so. Asked whether or not, if the stock had been advertised for
sale, whether he would not have bought it, he said, "Oh! five or ten
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shares was my limit." Asked whether he could have gotten other
people to buy, he replied, "I don't know whether I could have gotten
them to or not." (457)
However, he did testify to the effect that if public sale had been
made that purchases might have been made; that some purchases
had been made to prevent the stock from being hawked around
(458).
Of course, a selfish person with a few shares of stock could prob
ably have coerced the officials into a purchase, as a few evidently
did.
53* *Baker, after having described the desperate conditions
due to bank failures, testified as follows:
Witness was asked the question:
Q. "Tell the court what effect, if any, the practical failure of the
cotton crop, I mean the low production of the cotton crop, in 1926,
the low price of cotton of that year compared with the former
preceding years; the failure of The First State Bank in Paris and
its liquidation in the hands of the State Banking Commissioner, the
suits that were instituted by the banking Commissioner against the
stockholders of that bank, had upon the other banks in the city of
Paris?" (504, 505)
A. "It almost closed the bank I was representing, we had a run
for about six months, lost about $400,000.00—between $300,000.00
and $400,000.00 deposits, expecting every day to be closed." (505)
Q. "Were you or not acquainted with the values, I mean market
values, of the stock of-The American National Bank and banks
generally in the city of Paris, subsequent to the failure of The First
State Bank in Paris?" (518)
A. "I was."
Q. "Tell the court whether or not bank stock subsequent to the
time mentioned, had any value, any market value, I mean?" (518)
A. "None."
54* *Q "State whether or not subsequent to the failure of
The First State Bank of Paris, the stock of The American
National Bank, and the bank stock of any other bank or banks in
Paris, had any market value?"
A. "The only way to answer the question whether it had any
market value is whether a man could sell it. We could not sell any
that we had in The American National Bank, and there was none
selling in our Bank, it could not be sold." (518)
Q. "Well, based upon your knowledge of the banking conditions
here at the time that you have been interrogated about, any sub-
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sequent to the failure of The First State Bank in Paris, and also
bearing in mind the conditions of this community or this section of
the state that you have testified about, was there or was there not
any market value for the stock of The American National Bank of
the city of Paris?" (518, 519)
A. 'T don't think so."
Q. "Tell the court whether or not you made any effort to sell the
stock?" (519)
A. "I did."
Q. "I mean subsequent to the year 1926 and the time of the fail
ure of The First State Bank?" (519)
A. "I did."
Q. "Were you or were you not able to sell that stock?"
A. "I was not able to sell it."
Q. "What was the extent of your efforts to sell that stock ?"
A. "I tried to get the officers of The American National Bank to
buy it, and I tried to get some of the stockholders to buy it. I sug
gested to Mr. Ridley that I would have to advertise it and he asked
me not to do it and I didn't." (519)
Q. "Did you state who Mr. Ridley was, what connection he
had with that bank at that time ?"
A. "He was President, I believe, was his official title." (519)
55* *CROSS~EXAMINATION
Q. "I want the record to show the acquisition of the ten shares
of The American National Bank stock?" (521)
A. "You will have to get that from The American National
Bank."
Q. "No, The Lamar State Bank & Trust Company will have a
record showing when it purchased that stock ?"
A. "We did not buy it."
Q. "How did you get it?"
A. "Well, it was slipped over on us as collateral, we didn't buy
it, it was collateral and we had to take it." (521)
Q. "Well, then, you bought it?"
A. "No, we didn't."
Q. "Well, then, why did you try to sell it?"
A. "That was while it was up as collateral we tried to tell it."
Q. "Well, it was still up as collateral."
A. "No, it was before it was transferred, we tried to sell it while
we held it as collateral."







"Well, to whom was it transferred?"
"It was transferred to me as trustee.'




56* *Upon cross examination of this witness, he was called
upon by counsel for complainants to produce, and he did pro
duce, the stock book of The Lamar State Bank & Trust Company
(520) evidently for the purpose of showing that there were trans
fers of stock in that bank, but upon .examination of the witness the
transfers were shown to have been generally transfers not bona'
fide sales, and without proof of consideration.
Numerous transfers in the two and one-half years of the Lamar
Bank stock were made, but there was no explanation except what
was given by the witness as to whether they represented actual
sales and if so, whether any price was paid for the Lamar stock.
Fortunately, the witness was acquainted with many of the trans
actions and knew they were not sales but merely transfers.
Asked about the six shares of The American National Bank stock
acquired by Irma Johnson, he answers, "Mrs. Emma P. Johnson is
the way the record shows, March 20, 1929, the record shows the
stock was taken for a note." (550)
Asked about the ten shares of The American National Bank stock
acquired by The Lamar Bank & Trust Company, the witness an
swered, "We made a loan to a man named Cothran, and he put up
as collateral 10 shares of stock in the American National Bank."
Q. "What was the stock selling for at that time?" (553)
A. "I don't know, I didn't get an offer on mine, I don't know
what the stock was selling for."
57* *Q. "That is as far as you went so far as you now
recall?"
A. "I suggested to Mr. Bedford and to Mr. Ridley, both officers
of the bank, that if I didn't get an oofffcer I would ..."
Q. "Wait a minute, I am not asking you what you suggested?"
A. "Well, I told them ..."
Q. "I don't want you to tell me what you told them because I
am not interested in that, it is not competent testimony."
A. "I didn't advertise it, if that is what you mean." (553)
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On re-direct examination, he testifies:
Q. "Mr. Baker, many of these transfers about which you have
been interrogated, were simply transfers in settling up estates, were
they not, dividing up estates (referring to Lamar Bank) ?" (553)
A. "They were."
Q. "Those that you are not able to identify as dividing estates,
do you know what the consideration was behind those transfers?"
A. "I don't.
Q. "Now, during the period of time that we have interrogated
you about this morning, do you know of any stock of The American
National Bank of Paris that was being sold and bought on the
market here for a valuable consideration ?"
A. "I don't."
In relation to the sale of stock of The American National Bank
of Paris, reference is made to the testimony of C. B. Harton, 287;
W. W. Biard, 344; T. A. Carlisle, 363; Ed. Legg, 371.
58* *C. B. Harton, after describing the desperate condition
of the cotton growers and banks, he was asked:
Q. You are familiar with the market such as buying and selling
of bank stock in the community here during the years 1927 and
1928?"
A. "Well, I know that it was mighty hard to sell at any price."
(295)
Q. "Were there any sales of stock of the First National Bank
during that time (1927 and 1928) ?"
A. "Well, the only ones that I know of is stock that I bought in
1927, and I think maybe there was ten shares that Mr. Legg
bought."
Q. "Now state, Mr. Harton, the circumstances under which you
bought that stock." (296)
A. "I bought it because they wanted to make me Vice-President
of the Bank and I had to have some stock."
Q. "After that you did buy a share of stock?"
A. "I bought ten shares."
Q. "What were the circumstances under which you bought
those ?"
A. "Well, the gentleman who owned the stock had been trying
to peddle it for two or three years and we figured it was not doing
the bank any good and I bought it to get it off the market."
Q. "Who was it?"
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A. "T. A. Coleman."
59* *Q, "What was your object in getting that stock off
the market that he was peddling on the streets ?"
A. "Well, he was peddling it at such a ridiculously cheap price
and we thought it was hurting the bank."
Q. "That was not an investment but to save the bank from
injury by reason of his peddling it on the streets at a cheap price?"
(297)
A. "Yes, sir."
Q. "As far as you recall, the shares that you bought were the
only ones being peddled?" (297)
A. "Well, I might give a little explanation there. Mr. Tom
Coleman was a director in the bank and was peddling that stock at
a ridiculously low price. He was coming into a directors' meeting
one morning and he came by me and said, T will let you have that
stock for a thousand dollars,' and I told him to get it."
Q. "Mr. Harton, please state whether or not you know of your
own knowledge whether or not there was any demand or any
market for the Snyder bank stock from November, 1927, until
1928, and during the year 1928, or any other stock of the bank?"
A. "There was no demand for the stock of that bank or any
body else's bank in this country at that time. You could not sell
bank stock even in a good bank after 1928." (305)
The other Kaufman County witnesses testified substantially to
the fact that there was really no market for the sale of stock of the
Kaufman Bank.
60* *It is insisted that the court was in error in awarding
damages against appellant and in finding "that the Com
mercial and Savings Bank failed to use proper care in an effort to
sell the stock of the American National Bank of Paris, Texas, and
the First National Bank of Kaufman, Texas, and was negligent in
holding said investment outside Virginia without asking guidance
of the Court."
It is insisted that the court was in error in holding that appellant
was negligent in carrying the investments outside of the state and
is inconsistent with its other rulings. The testimony of the witnesses
taken, showing that the banks of Winchester, including the three
trust companies. Trustees of the Handley School Fund, and the
Winchester Memorial Hospital, all carried investments in out of
state securities, and that these outside investments received the
approval of Federal and State Banking Departments.
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61* *It is further insisted that the court was in error in finding
that appellant failed to use "proper care" in an effort to sell
the stocks, and in awarding damages against appellant. The decree
does not make clear the measure of care that the court had in
mind, or whether this lack of care was of such a character that
appellant should be guilty of culpable negligence, as required in
order to justify a recovery for negligence against appellant.
It must be remembered that it was not the appellant that made
these investments; but that they had been made by the husband of
the testatrix and carried by her as owner for nearly seven years
without any suggestion from any source that appellant should have
authority to change the investments, and that the method of hand
ling these investments was known to cortiplainants, and, in which
handling they acquiesced with full knowledge.
62* *AUTHORITIES
The following pertinent cases are cited:
•
Collins V. Hartford Accident & Indemnity Co., 178
Va. 501, 17 S. E. (2) 413;
Buckle V. Marshall, 176 Va. 139, 10 S. E. (2) 506;
Pozoers v. Pozvers, 174 Va. 164, 3 S. E. (2) 162;
Harris v. Citizen's Bank & Trust Company, 172 Va.
111,200 5. E. 652;
demons v. Dennis, 165 Va. 18, 181 S. E. 387;
Koteen v. Bickers, 163 Va. 676, 177 S. E. 904 V. C.
6301, id. 6298.
The foregoing cases, it is believed) should be an answer to all of
the contentions of complainants.
COLLINS V. HARTFORD ACCIDENT & INDEMNITY CO.,
178 Va. 501, 17 S, E. (2) 413
In that case, the court held that there was no liability against the
fiduciary. There was a large estate involved. The widow was devised
and bequeathed a large amount of real estate and personal property
for her life, with remainder to their two sons. The testator died in
1924. The widow continued, as life tenant, to operate the business,
and large loans were made to her by banking institutions.
63* *0f the assets, she was bequeathed for life capital stock
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in Norfolk banks aggregating nearly $36,000.00. She bor
rowed from the Seaboard Citizens National Bank the sum of
$5,000.00 on April 28, 1930, and in October, 1930, and February,
1931, she borrowed further money pledging the 120 shares of the
original Seaboard Bank stock and 14 shares of Citisens Bank of
Norfolk stock that originally stood in the name of her husband.
Due to the economic and financial depression, Mr. Justice Spratley
says (178 Va. 509, 17 S. E. (2) 413);
"At that time the great economic depression, which
began in 1929, was showing its devastating effects upon
both businesses and upon all other financial and business
concerns."
The court further says (178 Va. 515, 17 S. E. (2) 419) :
"She acted from the best of motives, never undertaking
to make a personal profit for herself out of the operation
of the estate. The business she conducted and the invest
ments she held in bank stock were among the number
less victims of a financial and commercial depression that
shook to its roots the business life of this country."
The court held (id. 515 ; id. 418) that the life tenant, under
the peculiar circumstances of that case, held the property of the
estate as trustee, or quasi-trustee for the remaindermen, and says:
64* *"As a trustee, she was held to the duty of acting in
good faith, in the exercise of a fair discretion, in the
same manner in which a man of reasonable intelligence
and prudence would act in the management of his own
affairs in the light of the conditions facing him," that
(id. 515 ; id. 419) "the situation must be viewed as it
confronted Mrs. Barron at the time when action was
required of her, and not by what has been disclosed by
subsequent events."
As in the instant case, the executrix had made her settlements,
to which there had been no timely objections; she had made no
setlement as trustee, and there was no requirement that a forthcom
ing bond should be given by her; that she gave no bond cls trustee.
About fourteen years after the confirmation of her final report,
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suit was brought against the Hartford Accident & Indemnity Com
pany and others, the object of which was to recover for the estate
the personal property of which the testator died possessed, and
which was alleged to have been wasted by the administratrix c.t.a.,
and the life tenant thereof, with the aid and assistance of the
defendant banks in making to her personal loans secured by stock
knozun to be held by her for life only. It prayed an accounting by
the administratrix, c.t.a., a refunding from the banks, and satisfac
tion from the surety of any deficit in the estate (id. 507 ; id.
415).
Like the present case, no executor zvas named, no motion was
made asking any security in the administration of the estate, and,
as the court says (id. 513 ; id. 418) :
"  . . . . in other words, that she should step into his
shoes and take his place without the intervention or inter
ference of any person or officer."
65* *This case, therefore, is authority for the following:
(1) That under the broad language of the testator, there
was no obligation on the part of the executor to convert into money
the assets of the estate, unless as a reasonable man in the manage
ment of his own aflfairs, he was put on notice that he should change
these investments that the decedent had made and continued, es
pecially without a suggestion in the will that a conversion should be
made.
(2) That no ciualification or execution of bond by the trustee
is required under the laws of the State of Virginia; that as between
complainants and the Bank, whether the Bank was acting as trustee
or quasi-trustee or administrator, it was a distinction without a dif
ference.
(3) That the Bank, acting as trustee, was held to the duty of
acting in good faith in the exercise of a fair discretion, in the same
manner in which a man of reasonable intelligence and prudence
would act in the management of his own affairs in light of the con
ditions facing him (id 513 ; id. 418).
(4) That the executor is not liable for not converting the bank
stock, or for loss to the estate incurred by the tragic conditions the
evidence shows existed in Texas when the bank stock came into the
executor's hand, or the desperate conditions that followed both in
Texas and in all parts of the United States following the crash of
1929.
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66* *BUCKLE v. MARSHALL, 176 Va. 139, 10 S. E.
(2) 506
The bill in that case was to surcharge and falsify the accounts of
the administrator c.t.a. d.b.n., and to deprive him of compensation
for services as administrator.
By the will, there was bequeathed for life to the testator's
daughter his entire estate during her life, to be a trust fund for
her benefit, and be kept in some safe interest bearing loans or
securities, to be disposed of at the death of the life tenant. '
The administrator, on April 1, 1929, and April 1, 1930, pur
chased bonds, part of which were even exchanged for registered
bonds in the name of the administrator individually.
In that case, Mr. Justice Spratley says (176 Va. 148, 10 S. E.
(2) 510):
In 1930, the rapidly advancing shadows of the tragic
financial and economic depression, which was to be felt
so severely later on, began to affect all classes of property
and securities. Real values disappeared almost over
night."
The estate suffered heavy loss.
The court held:
(a) That under the circumstances of that case, the administra
tor was not guilty of negligence.
.(b) That he was entitled to his commissions allowed by the
lower court; and
67* (c) That there was no suggestion that there zuas any
duty on the part of the administrator to make a settlement
of his accounts as administrator and turn over the funds to himself
as trustee, all being treated as a trust under the will, without addi
tional bond.
POWERS V. POWERS, 174 Va. 164, 3 S. E. (2) 162
This was a proceeding of the accounts of the guardian.
This was another transaction of a period of despair.
The father of the ward died in 1929. The estate consisted of
deposits in two banks, $8,000.00 of which was in the Dickenson
County Bank. He deposited the money in the Dickenson County
Bank and received time certificate of deposit, bearing 4% interest.
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The father, in his lifetime, had opened a savings account in the same
bank for the benefit of his child, the said ward.
In that case, Mr. Justice Gregory says (id. 169, id. 164) :
"  . . . . that the ex parte settlement of the commis
sioner of accounts are presumed to be correct until sur
charged and falsified, and not only the duty of specifying
errors, but also the onus prohandi, devolves on the party
complaining "
The Supreme Court of Appeals sustained the instruction to the
jury that if the guardian in good faith, and in the exercise of fair
discretion, deposited a large sum of money in the Dickenson County
Bank, which was then regarded by careful prudent business men as
a safe and solvent institution, then they should find for the de
fendant.
68* *HARRIS V. CITIZENS BANK AND TRUST
CO. 172 Va. Ill, 200 S. E. 652
This was a suit by Harris and others against the Citizens Bank &
Trust Company for an accounting.
Harris died on May 4, 1930.
The testator gave to Hattie Harris, in trust for the benefit of her
husband, a one-sixth residuary interest. The executor qualified as
such. His estate consisted in part of shares of stock in the Citizens
Bank & Trust Company, and marginal interest, in a large number
of shares of stock of various companies. His personal estate seems
to have aggregated a net of more than One Million Dollars, besides
$86,000.00 of real estate.
It was charged:
(a) That the executor improperly allowed $70,000.00 worth
of stocks listed on the New York Stock Exchange to remain in a
margin account with a broker from the 4th day of May, 1930, the
date of the death of the decedent until the 21st day of March, 1932,
during which time the account practically closed itself out.
The account of the commissioner was objected to on the ground:
(b) That the executor was culpable in holding 200 shares
of its own capital stock belonging to the estate, from May 4,
1930, until April, 1936, without making any effort whatsoever to
sell it.
69* * (c) That the executor improperly held 10 shares of the
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capital stock of the Woodland Development Company be
longing to the estate, from May 4, 1.930, until February 5, 1937,
without making any effort to sell it.
(d) That the executor failed to file with the Commissioner of
Accounts, as required by law, any account ivhatever of its trans
actions for a period of approximately five years.
The objections were not sustained by the court, and the executor
was absolved from the charge of negligence, and the reasons there
for are set forth in the opinion of Mr. Justice Holt (172 Va. 122,
200 S. E. 655).
The court discusses at length the liability and relief from liability
(id. 127, 128, 129; id. 657, 658, 659).
The court says:
"There is nothing from which bad faith can be inferred,
and if liability attaches, it must be because of bad judg
ment."
70* *The court further says, in substance, that Blackstone was
visited in 1930 by an extraorditiary drought. This tobacco
district was devastated the year following by a widespread storm,
and suffered still another drought the following year; and so for
the time being, the pecuniary resources of this agricultural district
were almost nonexistent.
(Hozv similar to the conditions in Texas, as shozvn by the evi
dence.)
The court further says:
"No form of business suffered more than banking.
Banks lived dangerously, if they lived at all. Certainly
this stock was not then a popular form of investment."
The court cites witness, Sheffield, Cashier of the Bank of Crewe
as to the point, as follows (id. 131; id. 659) ;
"He also said that any forced sale would have been at a
great sacrifice."
and cites another witness as saying:
"There has not been a time when the stock could have
been sold at any reasonable figure since 1930."
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yi* *The court further cites the testimony of a witness to the
effect that his Bank had been owner since 1930 of 206 shares
of stock of the defendant Bank; that up to now, he had been unable
to find a purchaser who was willing to give anything like what it
was worth; and that the witness still held the stock.
The court, under the circumstances, properly found for the execu
tor, although there had been no exparte settlement of his accounts
at all, and zvas alloived his commissions.
The court says (id. 132, id. 660) :
"Notwithstanding the statute (5409), this (allowance
of commissions) is a matter within the sound judicial dis
cretion of the chancellor."
It will be observed that in the Harris case, there was also involved
an estate held in trust, and no suggestion was made that the execu
tor should have set up an account as trustee. The Harris case is,
therefore, authority for the following:
(1) That the failure to account does not necessarily deprive the
executor of his compensation, but rather that he should be paid for
his services.
(2) That it does not follow, as a matter of necessity, that the
executor should proceed to convert the securities that came into his
hands by virtue of his office.
(3) That the fiduciary is not an insurer against loss, and that
he cannot be held responsible for the results of calamidous con
ditions resulting from droughts and storms and decline and loss of
markets, especialN zvhen other prudent and responsible men
72* similarly *situated suffered from similar experiences and
conditions. The court brushed aside technical contentions
and sought rather to reach justice in a difficult case.
CLEMONS V. DENNIS, 165 VA. 18, 181 S. E. 387
Mrs. demons, widow, recovered judgment for damages arising
out of an accident that resulted in the death of her husband. Attor
neys received the sum of $2,500.00. The residue was apportioned
between the widow and daughter. There was no guardian for the
infant, and Dennis (a lawyer) to whom the money had been paid,
deposited in the Bank of Grundy the infant's share, in a special
account.
The lower court held that Dennis, as a matter of law, was not
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liable for the loss of the infant's funds. Upon appeal, Mr. Chief
Justice Campbell says (id. 21, id. 388-9) :
". . . infants are the favorites of a court of equity,
it is also true, as held in Wdtkins "v^. Steward, 78 Va. Ill,
114, that courts of equity look with indulgence on the
acts of fiduciaries, and if it is manifest that they have
acted in good faith in the exercise of a fair discretion,
and in the same manner in which a prudent man would
act in regard to his own property, they will not be held
liable for any loss which may occur."
The courts, in the cases cited, and in other cases, as above shown,
are not so much concerned about the technical performance of the
forms of law, but are concerned definitely with the justice and right
of the case, and they are not disposed to destroy an executor as
a punitive measure unless he has been guilty of culpable negli
gence.
73* *What matters it, if The Commercial & Savings Bank
styles itself executor or administrator, or the officers of the
court or the court itself fail to recognize a distinction? What mat
ters it, if the funds were handled by the fiduciary as executor or
trustee where the results would have been exactly the same in each
case ?
Courts of equity do not seek to find a way to merely punish its
fiduciaries, who often have difficult and doubtful problems to solve.
The Burtons, however, contend, with a degree of earnestness,
but improperly, that the Bank is liable—
(1) Because it failed to convert into money or other securities,
the decedent's stock in The Commercial & Savings Bank.
(2) Because it failed to convert the stock of the Farmers &
Merchants National Bank.
(3) Because of the investments made by the executor in guar
anteed bonds.
(4) Because appellant did not convert the Texas Bank stocks
into money at a time when they first came into the hands of the
Bank.
(5) Because appellant was guilty of culpable negligence.
74* *It is true that the value of the stock of the Commercial
& Savings Bank has declined in value; it is true that the
stock of the Farmers & Merchants Bank has also declined in value;
it is true that the investments in guaranteed bonds, if at one time
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they had been sold on the market, would have shown a depreciation
in value. It is shown, however, that the stock in the National Fruit
Company has materially advanced.
It is true that the stocks in the National Banks of Texas proved
to be worthless, and that there was a liability against Burton's estate
of $5,000.00 on account of double liability, claim for which was
defeated.
The recent cases cited and quoted, we submit, show the follow
ing:
(1) That the courts of equity 'are concerned more with sub
stance than with form, and that the real question is whether the
estate entrusted to the Bank has been administered as a reasonable
fiduciary under similar circumstances would have handled his or its
own affairs, and so considered that the Bank was not guilty of
actionable negligence in the handling of the estate; and
(2) Particularly the settlements by the administrator with
the will annexed, or as executorial trustee, or really as executor,
are prima facie correct, and the burden of proof is upon the com
plainants in this cause to state and prove falsification of the
accounts.
75* *(3) That the specifications by complainants of the fol
lowing matters are not sustained in justice and equity:
(a) The contention that the investment in the Bank stock in the
Farmers & Merchants Bank of Winchester, (one of the largest
banking institutions in the Valley of Virginia, and now continuing
in business) made by the testatrix, should have been closed out, is
not justified by the law nor the evidence.
(b) The contention that the stock in the Commercial & Savings
Bank—the main banking house of the testatrix at the time of her
death—should also have been closed out, is not sustained by the law
nor the evidence.
(c) That the loss of claim of the sum of $3,500.00 against Dr.
Bryan is chargeable against the Bank, is not well founded, as shown
by admissions made in progress of the depositions.
(d) That the claim that the Bank is responsible for losses sus
tained by reason of investments by the testatrix in bank stock in
Texas banks, and failure of the said Bank to close them out, for like
reasons is not well founded.
(e) That liability exists against appellant for the loss sustained
by reason of investments in guaranteed bonds, by the Bank, of funds
of the estate, is likewise not well founded.
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(f) That there is in no equity proper claim against appellant
for negligence.
76* *SECOND ASSIGNMENT OF ERROR
The court should not have decreed a reference to a Commissioner
in Chancery to make a new settlement and report without regard to
the settled and confirmed accounts heretofore made, and in face of
the former decrees of the court.
Assuming that the court should not have decreed that appellant
was liable in damages for negligence, no reference is necessary or
proper at the instance of complainants. The complainants having
failed in their efforts to surcharge and falsify the accounts,• they
are left without basis for their suit.
The office of Commissioner having taken jurisdiction of the mat
ter, and having exercised that jurisdiction, complainants in this
cause are not entitled, under the circumstances of this case, to
deprive the office of Commissioner of Accounts of its jurisdiction,
whose settlements are reported to the court, and subject to con
firmation, or rejection, and subject to exceptions, and to surcharge
and falsification.
77* THIRD ASSIGNMENT OF ERROR
The demurrer to the original and amended bill should have been
sustained.
The demurrer, it is submitted, should have been sustained out
and out, and complainants been definitely restricted to the limited
and definite allegations of surcharge and falsification.
FOURTH ASSIGNMENT OF ERROR
The successor to Judge Philip Williams should not have sus
tained the motion of complainants to introduce and file the unsigned,
unfinished and unannounced paper designated as "The Opinion" of
Judge Williams, and the court should not have considered it.
It is submitted that the court's conclusions should not have been
subject to the influence by the unfinished, unsigned and unpublished
memorandum of the late Judge Williams, or that as a matter of
good practice or policy he should have received it for any purpose,
and made public property of what was plainly on its face an un
finished paper. That memo, of Judge Williams was against com-
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plainants on all issues except in relation to the Texas stocks,
78* *but the conclusion reached with reference to those stocks
was unfavorable to appellant in that the court was of the
opinion that due care recjuired the stock to be sold.
In preparing the record for appeal, upon the question of making
this opinion a part of the record, the court by decree provided that
the opinion should be certified as an exhibit and forwarded "to be
used in the hearing on appeal with the same effect as in the court
below."
FIFTH ASSIGNMENT OF ERROR
The court should have decreed against complainants upon the
facts and the law, and should have decreed costs against complain
ants.
This is a corallary to Assignment of Error No. 1 and it is asked
to be considered in connection therewith.
Neither the learned lower court nor the late Judge Williams was
impressed with the numerous allegations contained in complainant's
bill. The court was unwilling to decree against appellant a recovery
in favor of complainants on the alleged ground that appellant in its
numerous settlements was designated by the Commissioner,
79* and the court itself, as "executor" when it qualified *as "ad
ministrator c.t.a.," nor because appellant had not "qualified"
and given bond, nor because appellant did not keep two separate
accounts, one as trustee and one as administrator c.t.a., nor because
of any alleged negligence in retaining investments in stocks of the
National Fruit Product Company, the Farmers & Merchants Bank
of Winchester, and The Commercial & Savings Bank, of Winches
ter, nor because of any alleged negligence in making investments in
sundry guaranteed bonds outside of the state, nor because appellant
had been guilty of any lack of care other than in relation to the
Texas bank stocks, nor was the court impressed with the contention
that appellant should be deprived of legal commissions, or that com
plainants should be awarded attorney's fees.
It is apparent upon the face of the decree that the learned pre
siding Judge did not intend to decree that the appellant was cul
pably negligent.
Upon the merits, appellant contends that the court should not
have decreed a liability against appellant, and should not have
singled out appellant's conduct as depriving it of the liberality shown
to fiduciaries in the decided cases hereinabove quoted, and that the
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complainants having failed to sustained their allegations of sur
charge and falsification, the suit should be dismissed at costs of com
plainants and of reversioners concurring in complainants' prayer for
relief.
80* ^CONCLUSION
It is submitted that for the reasons hereinabove assigned, the
learned lower court for in error:
In adjudging that the appellant was guilty of negligence entitling
the complainants to a recovery of anything in this suit, and in
decreeing a reference in this cause to a Commissioner for the pur
poses named in the decree, and otherwise for the reasons set forth
in the assignments of Error (1), (2), (3), (4), and (5). Appel
lant intends to present the said petition for an appeal in the Clerk's
office of the Supreme Court of Appeals at Staunton, Virginia.
Petitioner, therefore, prays that an appeal and supersedeas may
be allowed, and that the court may rehear and review the said decree
of February 25, 1943, and overrule and set aside the same, and
reverse the said decree upon the grounds, and for the reasons set
forth in this petition.
The undersigned counsel, practicing in the Supreme Court
of Appeals of Virginia, certifies that in their opinion it is proper
that the decision complained of should be reviewed by the said
court.
gl* *They aver that on the 24th day of June, 1943, a copy of
the foregoing petition was mailed to opposing counsel, H. K.
Benham, Winchester, Virginia, and Clarence L. Martin, Martins-
burg, West Virginia.
Respectfully submitted,
THE COMMERCIAL & SAVINGS BANK
OF WINCHESTER, VIRGINIA.
By: HERBERT S. LARRICK and
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Appeal allowed. Supersedeas awarded. Bond $8,000.
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To the Clerk at Richmond.
Received August 12, 1943. M.B.W.
RECORD
page 1 I- IN THE CORPORATION COURT FOR
THE CITY OF WINCHESTER
VIRGINIA
BILL OF COMPLAINT
The Bill of Complaint of
Minnie E. Burton and Genevieve Burton Plaintiffs
The Commercial and Savings Bank, a corporation under
the laws of the Commonwealth of Virginia; The
Winchester Memorial Hospital of Winchester, Vir
ginia, a corporation incorporated under the laws
of the Commonwealth of Virginia; Ralph Burton,
Guy Burton, James Henry Burton, Virginia Burton
Wilkerson, Eugenia Burton Colbert, Frances Bur
ton Anderson, Joseph Tearney, John Tearney,
Eugenia Tearney Maskell, Kate Sheetz Baldwin,
Pinkie Sheetz Denny, Harold Sheetz, Jr., and Clinton
Abrams Defendants
To the Honorable Philip Williams, Judge of the Corporation Court
for the City of Winchester, Virginia:*
Your oratrices, Minnie E. Burton and Genevieve Burton, humbly
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coniplaining and petitioning, would respectfully show unto your
honor:
1. That heretofore, to-wit, on the day of , 1927,
Rose Lee Burton Snyder died testate, within the City of Win
chester, County of Frederick, State of Virginia, leaving a last will
and testament, which will was duly admitted to probate in the Cor
poration Court for the City of Winchester, Virginia, at the Septem
ber term, 1927, and is recorded in Will Book No. 9, at page 363,
of the records of said Court. A certified copy of said will is attached
hereto and asked to be read as part of this bill, marked "Plaintiffs'
Exhibit A."
2. That as no executor was appointed in said will. The Com
mercial and Savings Bank, a corporation, of Winchester, Virginia,
was appointed administrator c.t.a. of said will and duly qualified
by giving bond in the penalty of Fifty Thousand Dollars
page 2 [-($50,000), conditioned according to law, and by taking
the prescribed oath in such case made and provided, and
entered upon its duties.
3. That thereafter to-wit, on the 19th day of September, 1927,
L. H. Stokes, H. C. Sheetz, S. M. Chiles, Harold Edwards and
Harvey Canter, or any three of them, were duly appointed apprais
ers for the purpose of truly and justly appraising the goods and
chattels of Rose Lee Burton Snyder, deceased. That thereafter, on
the 27th day of September, 1927, L. H. Stokes, H. C. Sheetz and
Harold Edwards, three of the persons named in the order of the
Clerk of the Corporation Court of the City of Winchester, after
taking the oath to truly and justly appraise such personal effects of
Rose Lee Burton Snyder, deceased, as may be produced before
them, proceeded to inventory and appraise such personal effects, and
thereafter, to-wit, on the 3rd day of November, 1927, The Com
mercial and Savings Bank, a corporation, administrator, by John I.
Sloat, Trust Officer, returned the appraisement made by the ap
praisers as a correct inventory of the personal estate of Rose Lee
Burton Snyder, deceased. A certified copy of such appraisement,
with the return of the Clerk thereon, the original of which was
deposited in the office of the Clerk of the Corporation Court of
Winchester, Virginia, and recorded in Will Book 9, at page 403, of
the records therein, is hereto attached and asked to be read as part
of this bill, marked "Plaintiff's Exhibit B."
4. That under the said will all of the said stocks, bonds, loans
and cash of which Rose Lee Burton Snyder died possessed, other
than certain sums therein recited, she desired placed in the hands of
The Commercial and Savings Bank, of Winchester, Virginia, a
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corporation, to be administered by the said bank as a trust
page 3 [-fund for the benefit of your oratrices herein, the interest
from the said fund to be paid to them quarterly so long
as they or either of them should live, the said sums to be paid in
equal amounts, until the death of one of the oratrices herein, and
then the whole of the interest from said fund was directed to be paid
to the survivor for and during her natural life.
5. That all of the stocks, bonds, cash and other personalty set
out in the appraisal returned by the administrator c.t.a. was taken
over and the possession thereof passed into the hands of the Com
mercial and Savings Bank, Administrator c.t.a. of the estate of Rose
Lee Burton Snyder, which began to administer the said estate; But,
your oratrices aver, no settlement of such estate as such adminis
trator c.t.a. has ever been made. A purported settlement or partial
settlement was made by The Commercial and Savings Bank, as
executor of Rose Lee Snyder, as of the 4th day of October, 1928,
and was reported to the corporation Court by Herbert S. Larrick,
Commissioner of Accounts, on the 25th day of January, 1929, and
recorded in Will Book No. 10, page 80. A certified copy of said
report is hereto attached and asked to be read as part of this bill,
marked "Plaintiffs' Exhibit C."
6. That thereafter, to-wit, on the 15th day of July, 1932, there
was reported to the Corporation Court of the city of Winchester,
Virginia, a settlement purporting to have been made by The Com
mercial and Savings Bank, executor of the estate of Rose Lee
Snyder, deceased, by Warren Rice, Assistant Commissioner of
Accounts, which settlement purports to cover a period from the 3rd
day of October, 1928, to the 1st day of June, 1932, and which set
tlement was filed in the Clerk's Ofhce of this Court on the
page 4 }-18th day of July, 1932. This report is recorded in Will
Book No. 11, at page 221, of the records of this Court,
and a certified copy of which is appended hereto and asked to be
read as part of this bill, marked "Plaintiffs' exhibit D."
7. That thereafter, to-wit, on the 8th day of January, 1935,
there was reported to this Court another purported settlement al
leged to have been made by The Commercial and Savings Bank,
Executor of Rose Lee Snyder, before Warren Rice, Assistant
Commissioner of Accounts, showing a statement of the account, and
covering the period from June 1st, 1932 to March 15th, 1934. This
purported settlement was directed to be recorded on February 18th,
1935, and is recorded in Will Book No. 12, at page 237, of the
records of this Court. A certified copy thereof is attached hereto
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and asked to be read as part of this bill, marked "Plaintiffs' Ex
hibit E."
8. That thereafter, to-wit: there was reported to this Court an
other purported settlement of The Commercial and Savings Bank,
as executor of the estate of Rose Lee Snyder, deceased, by Warren
Rice, Assistant Commissioner of Accounts, who also made all of the
other settlements, except the one made by Herbert S. Larrick, Com
missioner of Accounts, which report was confirmed and directed
to be recorded on September 28th, 1935, and is recorded in Will
Book No. 12, at page 413, of the records of this Court. A certified
copy of this purported settlement is hereto attached and asked to be
read as part of this bill, marked "Plaintiffs' Exhibit F."
9. That the inventory shows that there came into the hands of
the Commercial and Savings Bank, as Administrator c.t.a. of the
estate of Rose Lee Burton Snyder, deceased, the following securi
ties, consisting of notes and stocks, as follows:
page 5 [-Notes (uncertain value)
B. L. Billingsley $  750.00
T. B. Bryan 3,000.00
Mrs. J. N. House 2,200.00
H. L. Robinson 750.00
H. W. Tinnin 1,400.00
E. A. Welch 2,000.00
Mrs. W. R. Wood 1,000.00
S. L. Bedford 1,000.00
S. L. Bedford 2,000.00
$14,100.00
20 Shs. National Fruit Products Co. 1,500.00
50 " Commercial and Savings Bank 1,000.00
10 " Farmers and Merchants 2,400.00
10 " First National Bank, Paris, Texas 1,850.00
50 " American National Bank, Paris, Texas 11,000.00
2  Liberty bonds & Interest 2nd 4%. 204.24
Bank Balance American National Bank, Paris,
Texas 1,024.90
Bank Bal. Farmers and Merchants Nat'l Bk. 173.90
Bank Bal. ComL and Savings Bank 233.27
That the above named notes, to-wit: B. L. Billingsley $750.00;
T. B. Bryan $3,000.00; Mrs. J. N. House $2,200.00; H. L. Robin
son, $750.00; H. W. Tinnin $1400.00; E. A. Welch $2,000; Mrs.
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W. R. Wood $1,000.00; S. L. Bedford $1,000.00; S. L. Bedford
$2,000.00, of the amount of Fourteen Thousand One Hundred
($14,100.00) Were reported as of uncertain value. That your
oratrices do not Imow the date of said notes, where the same were
made, where the same were payable, but your oratrices say that all
of the said notes, except that of T. B. Bryan, of Three Thousand
Dollars ($3,000.00), were collected by the Commercial and Savings
Bank, a corporation, administrator c.t.a. making a total of Eleven
Thousand, one hundred dollars ($11,100.00), together with addi
tional interest that was paid to said administrator c.t.a. That the
said Administrator c.t.a. also received the following stocks of the
value as set by the appraisement, which, your oratrices allege, was
their respective values of the time, the same came into its hands as
Administrator c.t.a., that is to say:
page 6 \20 shares of the capital preferred stock of
National Fruit Products Company, of the
value of $ 1,500.00
50 Shares of the capital stock of Commercial and Sav
ings Bank, of the value of 1,000.00
10 Shares of the capital stock of Farmers and Merchants
Bank, of the value of 2,400.00
10 Shares of First National Bank, of Kaufman, Texas,
Capital stock, of the value of 1,850.00
50 Shares of the capital stock of American National
Bank, of Paris, Texas of the value of 11,000.00
That there was also received by the said administrator c.t.a. two
2nd Liberty bonds of the value of $204.24; cash on deposit in the
American National Bank of Paris, Texas, to the Amount of
$1024.90; cash on deposit in the Farmers and Merchants Bank, of
Winchester, Virginia, to the amount of $173.90; and cash on de
posit in the Commercial and Savings Bank, the defendant, to the
amount of $233.27. That, upon information and belief, your ora-
trics say that the said administrator c.t.a. sold the Liberty Bonds,
although the amount received therefor is unknown, and withdrew
all the cash and took the same into its hands as such Administrator
c.t.a.
10. That, as heretofore alleged, no settlement has been made by
the Commercial and Savings Bank as Administrator c.t.a. of the
estate of Rose Lee Burton Snyder, deceased; that the settlement
or purported settlements, certified copies of which are appended
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hereto, are said to have been made as "Executor of estate of Rose
Lee Snyder, deceased" a fiduciary relation or office which never
existed, and such purported settlements, in addition to all other
reasons, are abortive and void; that such purported settlements
merely charge the "executor" with certain sums of money collected
and credit it with certain sums paid out, without knowledge of the
source of the receipts, or the reason for the payments;
page 7 }-that, in addition, none of them show the assets yet to be
administered in its hands nor who the same have not
been administered; that some of them show payments of large sums
of money and income accounts of and from assets which never came
into its hands as administrator c.t.a.
That it has not qualified as Trustee under the will of Rose Lee
Burton Snyder, deceased, nor turned over any assets in its hands
as administrator c.t.a. to itself as trustee, nor could it without
qualification as such trustee, which, as alleged, has never been done.
That the time has long since elapsed for a settlement of such estate
as Administrator c.t.a. and your oratrices are entitled to such set
tlement, the ascertainment of the trust fund in their favor, the
qualification of a trustee, and the transfer in money or in kind of
the assets in the hands of the administrator c.t.a. to the trustee and
as it will accept as trustee of such fund, so that the purposes of
the will may be completely carried out in accordance with the
desires of the testate, who was a sister of your oratrices, and who
are the objects of her solicitude and bounty.
11. That in the month of December, 1935, demand was made
upon the administrator c.t.a. as aforesaid, for an accounting. That
on the 21st day of December, 1935, The Commercial and Savings
Bank, the defendants herein, submitted to your oratrices a statement
denominated "Analysis of Principal Account Rose Lee Snyder Es
tate—Dec. 18, 1935" a copy of which is herewith appended and
asked to be read as part of this bill, marked "Plaintiffs' Exhibit
G." That the same in no sense is an accounting, nor does it contain
any items of receipts nor payments, but it is a written statement
showing what assets it has on hand, which it avers belongs to it as
administrator c.t.a. of the Snyder estate, and to that extent it is an
admission on its part of the value of the assets which came into its
hands to be administered,
page 8 }■ 12. That the administrator c.t.a. admits that there
came into its hands to be administered in accord with
the terms of the will, properly valued at Thirty-six Thousand,
Three Hundred and ninety-nine Dollars and thirty-two cents
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($36,397.32); and that out of the capital or principal fund, it
delivered personalty and cash in specific bequests to the aggregate
amount of Thirty-three Hundred and eleven Dollars ($3311,00),
that it paid costs of administration, funeral expenses and debts to
the aggregate amount of Thirteen Hundred and fourteen dollars
and seven cents ($1314.07) and credited itself with Four Dollars
and Twenty-four cents ($4.24), to "income Account," whatever
this latter may mean, making total deductions of Forty-six Hundred
and twenty-nine Dollars and Thirty-one cents ($4,629.31), or a
net amount of Thirty-one Thousand, Seven Hundred and Sixty-
eight Dollars and one cent ($31,768.01). That being without ade
quate and complete knowledge, your oratrices do not admit that
these deductions for costs of administration, funeral expenses and
debts were in fact made, but demands strict proof of the same;
although your oratrices do admit that the specific legacies were in
fact paid and that the administrator c.t.a. is entitled to credit for
these items to the amount claimed.
, That, in another column the administrator c.t.a. has "paid into
principal account," whatever that may mean, the sum of Twelve
Thousand, Seven HuAdred and thirty-two dollars and eight cents
($12,732.08), which fund it credits "Cr. Principal Account net,"
whatever this may mean with items of Four Hundred Dollars
($400.00) for cash bequests. Thirteen Hundred and fourteen Dol
lars and seven cents ($1314.07) for funeral expenses, debts, etc.,
cash balance in principal account of Four Hundred and Fifty-
six Dollars and seventy-two cents ($456.72) and "Investments of
corpus, less repayments," whatever this may mean,
page 9 }-of Ten Thousand, Five Hundred and sixty-one dollars
and twenty-nine cents ($10,561.29), making an aggre
gate amount of Twelve Thousand, Seven Hundred and Thirty-two
dollars and eight cents ($12,732.08). That, without definite and
accurate knowledge, your oratrices assume and, upon information
and belief, charge and aver that the administrator c.t.a. admits
that it has invested Ten Thousand, Five Hundred and Sixty-one
Dollars and Twenty-nine cents ($10,561.29) and has on hand cash
in the amount of Four Hundred and Fifty-six Dollars and Seventy-
two cents ($456.72), although your oratrices, charge, allege and
aver that the administrator c.t.a. had no power nor authority to
make any investments, because under the will there were no funds
that were held or to be held nor that could have been paid out to
itself as trustee, after qualification as such, and, therefore, such
investment or investments, if any were made, was clearly beyond its
power and without any authority and void.
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13. That in another column, which the admihistrator c.t.a
denominates "Present holdings of executor," in addition to the two
items of $456.72 cash and $10,561.29 in some security or securities
unknown to your oratrices and which are foreign to the estate, the
said administrator c.t.a. acknowledges that it has on hand at the
present time, after eight years and more, certain stocks as follows:
20 shares of National Fruit Product Company stock
of the value of $ 1,500.00
50 shares of Commercial and Savings Bank stock of
the value of 1,000.00
10 shares of Farmers and Merchants Bank stock, of
the value of 2,400.00
And three other items which it denominates as "worthless" as fol
lows:
T. B. Bryan note of ' $ 3,000.00
10 Shares of First National Bank of Kaufman, Texas,
stock, appraised at 1,850.00
50 Shares of American National Bank, of Paris, Texas,
stock, of the appraised value of 11,000.00
page 10 That your oratrices charge, allege and aver that the said
Commercial and Savings Bank stock and the Farmers
and Merchants Bank Stock, as above set out, are not of the value,
nor any where near of the value carried on the books of the ad
ministrator c.t.a. That your oratrices are unable to state the present
value of the National Fruit Product Company stock, but demand
strict proof that the same is of the value of Fifteen Hundred Dol
lars ($1500.00) as set out in the said statement. And your oratrices
further say that the said stocks were of the value as appraised at
the time of the appraisement in 1927, and that the amount of money
for which each of them was appraised could have been gotten at
that time and for at least two years thereafter for the said stocks
if the said administrator c.t.a. had sold the same and settled its
accounts as it should have done within the time allotted by law, or
qualified as trustee or refused to qualify and permitted some other
person to qualify and turned the same over to the trustee in kind to
be administered.
That your oratrices further say, with relation to the First
National Bank of Kaufman, Texas, and the American National
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Bank, of Paris, Texas, that if the said stocks are now worthless,
that the same have become so since they were taken over by the
administrator c.t.a.; that they and each of them had a market value
as appraised and that such market value could then have been gotten
for them for a long period of time thereafter; that it was the duty
of the administrator c.t.a. to have sold said stocks and realized upon
them when the same came into his hands, or the corresponding duty
to have qualified as trustee under the will by giving bond and taking
the oath prescribed by law, and turned the said authorities over to
itself, in kind, to be administered by it as trustee aforesaid, or per
mitted some other trustee to have done so, so that the trust created
.  in the will could have been executed,
page 11 [ That the other item of Three Thousand Dollars
($3,000.00) being the note of T. B. Bryan, which is
alleged to be worthless, but which is carried by the administrator
c.t.a. as an asset, your oratrices say that they are entitled to answer
and to strict proof as to the value of this item at the time it passed
into the hands of the administrator c.t.a., together with all facts
peraining thereto, so that the Court may determine whether the
same could have been collected, before, in the opinion of the ad
ministrator c.t.a., it became worthless.
That, further charging, with relation to the stock of The First
National Bank of Kaufman, Texas, and The American National
Bank of Paris, Texas, your oratrices say that each of the said
banks was far beyond the confines of the State of Virginia, and
that each of the said stocks, however lucrative or large the income,
so far as this estate was concerned, constituted and was a hazardous
investment, which should have been reduced to cash within a reason
able time, without loss to the estate., That it became the duty of the
administrator c.t.a. to convert the said stocks at once, because
neither of them had any market value in the City of Winchester,
and the market value of each was confined to the State of Texas
and within the neighborhood of the said banks. That so far as your
oratrices have been able to learn neither of these stocks were
traded in upon any exchange. That no effort was made by the
administrator to sell either of- them, but, upon the contrary each
of them were held for many years until the banks finally failed and
the stocks became worthless; although, your oratrices aver the
administrator c.t.a. collected and concerted into cash as soon as
possible, all of the notes belonging to the estate, all of which were
owing by persons living in the vicinity of the said banks,
page 12 J-That such conduct on the part of the administrator c.t.a.
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constituted and is neglect of its duty, and it should be
compelled to account for the same at the market value, as ascertained
by the appraisers and admitted by it.
That, further charging alternatively, if the court should hold that
the administrator c.t.a. should have turned the said stocks in kind
over to a trustee as part of the trust assets of the trust created under
the will, then your oratrices over that The Commercial and Savings
Bank was culpably negligent and neglectful of its duty, that it did
not qualify as trustee, or refuse to qualify, so that the Trustee could
have converted the said stocks.
That in either event, your oratrices were entitled tp have the same
converted and invested in securities of the nature permitted for the
investment of funds by fiduciaries under the statute in such case
made and provided.
That your oratrices especially and specifically charge, allege and
aver that instead of settling the said estate and either qualifying
as trustee under the will, or refusing to qualify as trustee under
the will of Rose Lee Burton Snyder, deceased, in the usual manner,
by giving bond and taking the oath required and then turning over
said securities, in kind, or their value in money, or turning over
the same to another trustee, if it did not desire to qualify, so that as
trustee, the trust established by the decedent could have been carried
out, your oratrices charge and aver that the said administrator c.t.a.
held the said securities until their value depreciated, in some in
stances, as admitted, until they became worthless, and then refused
to account in the manner provided by law. That so far as your
oratrices known or can ascertain, all of the so-called present hold
ings of the administrator, are either greatly impaired in value or
completely worthless, and that the Commercial and Sav-
page 13 [-ings Bank, administrator c.t.a. by its culpable negligence,
is wholly and completely responsible therefor.
That, upon a proper account being stated, it will be ascertained
that certain sums of money were paid to your oratrices from time
to time, as the whim and caprice of the administrator c.t.a. might
dictate. That proper receipts were given or checks endorsed for
such items and upon production of the same or evidence sufficient
to cover such items, each of therfi which represents a sum of money
received will be admitted and credit given therefor.
14. That your oratrices are women well advanced in years, with
no practical business experience, and have practically no income save
that which was provided for them by their sister under her will, and
this provision was made in the shape of a trust so that they should
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have the advantage of the superior financial knowledge and guid
ance of the Commercial and Savings Bank in maintaining the trust
fund intact, and the income therefrom paid to them and to each of
them in accordance with the provisions of the will; that notwith
standing the fact that The Commercial and Savings Bank qualified
as administrator c.t.a. of the estate of Rose Lee Burton Snyder, was
thoroughly conversant with the provisions of the will, knew that it
had been appointed trustee thereunder, and knew of the purpose
of the said trust, that the said Commercial and Savings Bank neg
ligently neglected to qualify as such trustee, or to refuse to qualify
as such trustee, and for a period since 1927 to date, it has con
tinued to act as administrator c.t.a. without making a financial
settlement as required by law, and without turning over the assets
into the trust fund provided by Mrs. Snyder for their use and
benefit, so that the same could be administered in accordance with
the terms of the will, and invested as provided by the statute in such
cases made and provided,
page 14 }■ 15. That demand was made by our oratrices upon The
Commercial and Savings Bank for a settlement of this
matter, which was refused.
16. That your oratrices are entitled to come into a court of
equity to compel an accounting by the Commercial and Savings
Bank, Administrator c.t.a. of the estate of Rose Lee Burton Snyder,
deceased, and a settlement of said estate; to ascertain and determine
the amount of assets in its hands, to ascertain other items th^n the
assets reported by it which have come into its hands from time to
time and not herein set out for lack of knowledge, and to segregate
the said assets so that it can be determined just what are the assets
of the estate and what has become of the assets that were turned
over to the said administrator, c.t.a. to compel the administrator
c.t.a. to set up in such accounting as a charge against it, the value of
the securities turned over to it, which since, by its negligence and
misconduct, it has permitted to remain in its hands until the same
have become valueless. That your oratrices are entitled to have the
said estate account settled as of the date that the administrator c.t.a.
was compelled by law to make its first settlement, except as to such
iems as were collected thereafter, and, as to such items, as of the
time received by it.
That because of the character of the purported settlements, and
because no charge was made against the administrator c.t.a. of such
estate of any of the various securities which passed into its hands,
it is impossible to more particularly specify the items than has been
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dome herein. And for that reason, your oratrices aver that it be
comes and is necessary that the administrator c.t.a. render by an
swer a full, accurate and complete report as to the assets of the said
estate in its hands to be administered and the liabilities paid by it.
That, because of the form of such reports and the fact
page 15* }-they were not made as administrator c.t.a. your oratrices
cannot determine whether any of the credits claimed, save
some of the monies paid to them, are supported by any proof.
That your oratrices are entitled to full and complete answer to
all matters set out in this bill of and from The Commercial and
Savings Bank, item by item, pertaining to the assets of the said
estate, what was realized thereon and whom, what was done with
the proceeds, the debts of the said estate, how they were paid, what
credits it is entitled to and why, and all other matters of every kind,
character and description that should be shown upon a proper set
tlement ; that they are entitled to have the amount of money in the
hands of the administrator c.t.a. or what should have been in the
hands of the administrator c.t.a. as of the date of the proper settle
ment thereof, ascertained and determined by decree of this Court;
and that, because of the negligence of the administrator c.t.a. to
make such settlement and turn the said fund over to a trustee as
required by the will and electing to qualify or refuse to qualify
thereunder, so that a trustee might have qualified, your oratrices are
further entitled to legal interest upon the said fund, together with
any additional sums gotten in the shape of dividends from such time
to the present, upon the whole of the said amount, which went into
the hands of the administrator c.t.a. less proper and legal deductions
therefrom on account of costs of administration, taxes and debts,
the same as though prompt and proper settlement had been made
and the proceeds of such securities or the securities themselves
turned over in kind to the trust fund provided under the will, for
administration by a trustee as therein provided.
17. That your oratrices are further entitled, upon the settlement
of the accounts of the Commercial and Savings Bank as Adminis
trator c.t.a. as aforesaid, to the appointment of a trustee so that the
trust set up in the will of Rose Lee Burton Snyder may be
page 16 [-executed was her intention.
18. That under the will of Rose Lee Burton Snyder,
some real estate was devised for life to Genevieve Burton, one of
your oratrices, to make a home therein for Mirnie E. Burton,
another oratrix; that your oratrices still reside in the said residence
and the same is maintained as a home for and by each of them.
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19. That under the said will, upon the death of both of your
oratrices as therein set out, the trust fund referred to shall cease
and all of the money shall be equally divided among the following
persons, who are made defendants hereto, and whose residences are
as herein set out hereafter:
Ralph Burton and Guy Burton, each of. whom resides in Massa
chusetts; James Henry Burton and Virginia Mauzy Burton, who
has since intermarried with one Wilkerson, now her
husband, both of whom, respectively, reside in the State of Arkan
sas ; Eugenia Flippin, nee Burton, who has since intermarried with
one Colbert, now her husband, and who resides in the
State of California; Frances Burton, who has since intermarried
with one ^Anderson, now her husband, and who resides
in the State of Connecticut; Joseph Tearney, who resides in the
State of Maryland; John Tearney, who resides in the State of
New York; Eugenia Tearney Masked, who resides in the City of
Winchester; Kate Sheetz Baldwin, who resides in the City of
Washington, within the District of Columbia; Pinkie Sheetz Denny,
who resides in the City of Winchester; Harold Sheetz, Jr., who
resides in the city of Winchester; Clinton Burton Abrams, who
resides in the State of Missouri, and the Winchester Memorial
Hospital, of Winchester, Virginia, a Corporation incorporated under
the laws of the State of Virginia; that your oratrices are entitled
to an order of publication against the non-resident de-
page 17 }-fendants, and that the said parties, because of their inter
est herein, and the settlement of the said estate, are
entitled to be made parties hereto. That your oratrices are entitled,
upon a proper showing, to an order of publication against the non
resident defendants herein.
WHEREFORE, and inasmuch as your oratrices are remediless
save and except in a court of equity, they and each of them pray
(a) That the parties named in the caption of the bill may be
made parties defendant hereto and be required to answer this bill;
that proper process issue; that an order of publication may be had
against the non-resident defendants, who are set out in the bill;
(b) That The Commercial and Savings Bank, a corporation,
may be required to make full, complete and adequate answer to this
bill, specifying what became of the assets received by it, and, if sold
or collected, the amount thereof, and what credits it claims and
the amount of each credit and the purpose thereof, so that the court
may determine whether it is entitled thereto or not;
60 Supreme Court of Appeals of Virginia
(c) That The Commercial and Savings Bank, a corporation,
may be required to settle its accounts as administrator c.t.a. of the
estate of Rose Lee Burton Snyder, deceased;
(d) That the purported accounts of The Commercial and Sav
ings Bank, a corporation, as administrator c.t.a. as aforesaid, may
each and all of them be surcharged and falsified as to the matters
hereinbefore alleged;
(e) That this cause may be referred to a Commissioner in chan
cery to take and report an account of such administrator c.t.a. and
particularly with reference to the matters hereinbefore specified and
set forth;
(f) That a decree may be had for any balance in the hands of
The Commercial and Savings Bank, a corporation, as such adminis
trator c.t.a.;
page 18 }■ (g) That a trustee may be appointed to take over and
administer the trust provided in the will of Rose Lee
Burton Snyder, deceased;
(h) That all proper orders and decrees may be had, accounts
taken and inquiries directed as may be necessary; that proper attor
neys' fees be allowed; that the costs of this action be paid.
And your oratrices pray for such other, further and general relief
as to equity may seem meet and just and to the Court proper. And
your oratrices will ever pray, etc.





page 19 I- AMENDED AND SUPPLEMENTAL
BILL OF COMPLAINT
MINNIE E. BURTON, et al
THE COMMERCIAL AND SAVINGS BANK, et al
To the Honorable Philip Williams, Judge of the Corporation Court
for the City of Winchester, Virginia:
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Your oratrices, Minnie E. Burton and Genevieve Burton, amend
ing and supplemting the original bill of complaint filed herein,
humbly complaining, would respectfully show unto your honor:
20. That they adopt, reiterate and again charge all the matters
and things set out in the original bill of complaint herein, the same
as though set out herein. That because of the order of the Court
entered on the 3rd day of July, 1936, sustaining a demurrer to
certain matters and things alleged in the original bill herein, without
waiving the exception then taken to the ruling of the Court theron
and without waiving any of the allegations heretofore made in the
original bill with reference to the accounts or supposed settlements
made by the Commercial and Savings Bank, the principal defend
ant, and the effect of the same, and now specifically charging, alleg
ing and averring, your oratrices again charge that there came into
the hands of the Commercial and Savings Bank as the personal
representative of Rose Lee Burton Snyder, deceased, a large amount
of personal estate aggregating the sum of Thirty-six Thousand,
Three Hundred and ninety-seven Dollars and Thirty-two cents
($36,397.32) which appraisement was acknowledged to be a correct
inventory of the personal estate of Mrs. Rose Lee Burton Snyder,
deceased, by the Commercial and Savings Bank, which
page 20 l-acknowledged receipt of the same on November 3rd,
1927, when it returned an inventory of the estate of Rose
Lee Burton Snyder, deceased, to Herbert S. Larrick, Commissioner
of Accounts, who, in conformity with the statute in such case made
and provided, examined the said appraisement and inventory and
finding it in proper form returned it to the Clerk of this Court to be
recorded as required by law, as set out in Exhibit B of the original
bill of complaint.
21. That the said Commercial and Savings Bank, according to
the settlement confirmed February 26th, 1929, turned over specific
bequests of the aggregate amount of Thirty-three Hundred and
Eleven Dollars ($3311.00); that this left in the hands of the Com
mercial and Savings Bank as administrator c.t.a. to be administered
according to the laws of this State the sum of Thirty-three Thous
and and eighty-six Dollars and thirty-two cents ($33,086.32) in
property, the value of which had been ascertained, determined and
agreed to by the Commercial and Savings Bank a corporation.
22. That, now supplementing the allegations of the original bill,
your oratrices aver that the Commercial and Savings Bank, a Cor
poration, the defendant herein, made a supposed settlement as
executor on October 4th, 1928, covering the period to and inclusive
62 Supreme Court of Appeals of Virginia
of October 3rd, 1928, before Herbert S. Larrick, Commissioner of
Accounts, who returned the same on the 25th day of January, 1929,
to the clerk's Office of this Court. That a copy of this settlement
is set out as Exhibit C. of the original bill.
That the Commercial and Savings Bank, according to such set
tlement collected the following in "stocks, bonds, loans and cash":
Farmers and Merchants National Bank balance
Commercial and Savings Bank balance




page 21 [-Wood note principal
Welch note principal












And the following on dividends and interest therefrom:
National Fruit Product Company dividend $
National Fruit Product Company dividend
Interest on Liberty Bond
Interest on House note
Farmers and Merchants Bank and Trust Co. dividend
American National Bank, dividend
National Fruit Products Co. dividend
National Fruit Products Co. dividend
First National Bank of Kaufman, Texas dividend
Commercial and Savings Bank
Tinnin interest
Billingsley interest
National Fruit Products Co. dividend
Wood interest
Welch interest
Commercial and Savings Bank dividend
Farmers and Merchants Bank and Trust Co. dividend
National Fruit Products Company dividend
National Fruit Products Company dividend
National Fruit Products Company dividend
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terest on said fund, as aforesaid, there remained the sum of Thirty-
two Thousand, One Hundred Twenty-three dollars and Ten cents
($32,123.10), which amount is arrived at as follows:
Admitted value of securities in the hands of Adminis
trator c.t.a. except $3,000 Bryan note $33,086.32
Interest and dividends collected as hereinbefore set out.. 1,515.38
Total $34,601.70
Less payments made as shown by settlement 2,478.60
Net $32,123.10
page 23 }■ That the amount of Thirty-two Thousand, One Hun
dred Twenty-three Dollars and Ten cents ($32,123.10),
should have been ascertained and found to be the correct balance
in the hands of the Administrator c.t.a. instead of the sum of Six
thousand, four hundred sixty-eight Dollars and twenty-one cents
($6,468.21) as therein set out, and such report statement and settle
ment should be corrected accordingly.
23. That, further charging, this amount of Thirty-two Thous
and, One Hundred Twenty-three dollars and ten cents ($32,123.10)
should have been turned over in "Stocks, bonds, loans and cash"
"other than the sums I have heretofore named" to the Commercial
and Savings Bank of Winchester, Virginia, as required by the will,
"To be administered by said Bank as a trust fund," as set out in
the said will, and the said Bank should have qualified and given
bond and invested the said fund as required by the laws of the State
of Virginia as in force at that time, and kept the said fund invested
as required by the laws of the State of Virginia from time to time
thereafter, or the said Bank should have refused to accept such
trust and declined to administer the same, so that a trustee could
have been appointed as required by the will, and the trust therein
created fully and completely executed according to the will of the
testator, as evidenced by the terms of the will.
24. That, further charging and averring, your orators say that
instead of accepting the said trust or refusing to accept the same
and turning over the property in kind as required by the said will,
the Commercial and Savings Bank retained the same and attepted
to continue the administration of the estate in direct conflict with
the terms of the will and antagonistic to the law governing such
transactions. That it made two other settlements as set out
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page 24 }-in the original bill as Exhibits D. and E thereof. That
both of such settlements are wholly and completely void
and without force or effect for the reasons stated in the original bill
and for the further reason that the said Bank trafficed in and with
said funds, bought and sold securities of a kind and nature forbidden
by the-laws of the State of Virginia, and generally administered the
same, so that the fund of Thirty-two Thousand, One Hundred
Twenty-three Dollars and ten cents ($32,123.10), is now depleted,
and the said Bank admits that it has on hand at the present time
Allied Mortgage Company bonds of the Alleged value
of $10,100.00
National Fruit Products Company stock of the alleged
value of 1,500.00
Commercial and Savings Bank Stock of the alleged value
of 1,000.00
Farmers and Merchants National Bank and Trust Com
pany stock of the alleged value of 2,400.00
$13,000.00
That it also admits that it has the following note and stocks,
which it admits have become worthless, to-wit:
Note of T. B. Bryan $ 3,000.(X)
First National Bank of Kaufman, Texas, stock 1,850.00
American National Bank of Paris, Texas, stock 11,000.00
$15,850.00
That further charging, your oratrices aver that none of the
foregoing are proper and legal investments of fiduciary funds in
the State of Virginia, and that, with the exception of the National
Fruit Product Company, stock, none of them are worth the amount
which the Bank alleges the same are worth. That the Bank has dis
sipated the said fund, of Thirty-two Thousand, One Hundred
Twenty-three Dollars and Ten cents ($32,123.10), until the value
of the same is problematical, and has refused to take any
page 25 }-steps to re-establish the same or settle its accounts or
qualify as trustee or refuse to qualify and permit the
qualification of some one in its place and stead.
25. That, without waiving the foregoing allegations, and now
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i^$68Zj2tl )Ka[iid)4hqjsaiidi ibem fehoiildi bejThiiiit)^-»t)wiQh'iTJioU^aM,Q^q
-H-unc&ed TWentjf-thiree I kiollaifs ^drjten iaefats; ()$52il)2(3.10), plus
"siuch aairc(unt'asjiniiay)beofounditorlbe)dqeitb!<3rour ,6rntriGe9
full and complete settlement!)hQt!\}veea^ the) ipSllrtiesJ j^o/l .^ tl/i
I <) i2^ri i /Th^t//without Akraivinigi ;ithe> foilegoing>valiqgatloii^/ i apd) how
idhaa-ging inr,t!h[e nltbcnative^yOur. oratricesJiadlege^asitJOrjthe puiTportdd
fsettlementfiset< up-.ias vEba^ibiti Enofjtlhe briginftl ibill thdtirtihe/sainc
.shouldihieisucchargeAiandiifalsifTetirtafs follpwq mIi m brrn J^'.ni
That the item of Six Hundred and Thirty-seven Dollars and
Tviie<ity-Jdhd<' iceitit^ !(1$637^2 li)', < showhig I IHe J bSalahcd loh>liddd as of
June 1st, 1532pjQhbuld be Thirty-two Thousand, One Hundred
Twenty-three Dollars and ten cents $32,123.10) plus such
page 27 }-amount as may be found to be due to yfc/uh bfrdt'ili'des"/iip6ii
a full and complete settlemedtl bfl/th^ pdrtie^'/ddlbf .tihfe
date of the purported settlement set>:i6iutitial^l E^diibiti-Djt/to the
original bill, for the reason heretofore alleged. Thrat all income
receipts, especially from items designated in palfa^i*^^h 25 fherfeibtf
from investments plainly made by the Commercial and Savings
Bank, when as administraton q.'f.a)'it>!hdf! nb H^Kt''itJd /ifiakfe
investments be eliminated therefrom, except that if any profit was
made by such unlawful use of said money that the^^same be held
to be for the benefit of your oratrices herein. That, because of the
!irinlawf{illdo15orls)bfl Scdd'bfihk/thdtf thfe^lsdidIbdiild b^iiHarged with
interest at the lawful rate on the full amount of said fund.
' .'iTh^ 'alUfof'.nthqsrtiterhs f)of Idisbtirsefn'dntsriwjtho'ut'/specifldally
renlimSratirigjth^! sameii sebiup^ iHi saidlpubportedjseit-tlemefnt andl^for
iwhieh tihe /Coihmeiiiidl'and'.rSalv^iiigst Bank tdaiinsforedilt/ypujh ora
trices aver shoiUildKbqj disallowedjiexxifept th'e iteips .theteiah tojEnM.
Smithy I Clerk; . Wl . iM.> I Baker, rTreisurer; i Gehevievbi((Bul^tbn . hnd
MiiinidiBur1^J)oni-i'j7 jon -i [rt/.-jfinr. lliv/ 'mI i ffiiv/ -f)ir.Tl^.i((iffiI)/.
That the said purported settlement should be furthdr7fblsififi4>as
to thefibalanoelof'lEi|§^htIHundTsdland Foiii!tT(dollarsllafid>rNine^;^-two
•qentd')($804iQ2f)oaindrf()he ISafi'dJ.ilbral isJaduld^ bei Thif(ty4iiw;d> Thbusttod*,
One Hundred Twenty-three dollars and ten cents )($32,il;23.I0i)-. plus
'sahth'dirabuimt akiinayiiber fbundf^tta^be duel toliyour IbriatiTlcles u^cd a
ifulhiaiidlcdmplejt^iis'fettlirrieiiLt Hetweemu-.the/parti^ji // -n)i!nt^^iniftibA
lrjl2\7j^. •rThat/yiblinioria'triceslatotentitled fio>haveiilihet(Said)'pun^)lobteid
^etllemetnts i iclearlyf arid vplropenliy-) Imade; r (the) jpiijnei^ialt < of x Saido fund
xieteiiimhe<dl,r the! Jntefestfsetc upfi itfie.*amotint -duerrpaidt ito, liiemvf tpnd
•the >pprpdrtfedl -se^t^merits; .'lalstfred' r knd) fsurchiaafgedi -and ̂heldt -tb )be
iwithouirtbintdmgtffioBQerupon ,tliiiemj thfat /thdy) and{(fachriof .-thfitorjare
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further entitled to have the amount of the trust fund
page 28 {"determined and ascertained and set up, so that the trust
provided and created by the will may be fully and com
pletely executed, according to the intention of the testatrix, their
sister, Mrs. Rose Lee Burton Snyder, deceased.
Adopting the prayer of the original bill, and now praying for
the relief therein set out, your oratrices further pray for such
other, further and general relief as to equity may seem meet and
just and to the court proper. And your oratrices will ever pray, etc.






page 29 {-MINNIE E. BURTON, et al
V.
THE COMMERCIAL AND SAVINGS BANK, et al
The defendant. The Commercial and Savings Bank, as Trustee
and as Administrator with the will annexed, of Rose Lee Burton
Snyder, deceased, demurs to complainants' bill and says it is not
sufficient in law, upon the following several grounds:
1. The bill as a bill to surcharge and falsify the accounts of the
Administrator with the will annexed is not verified by affidavit as
required by law.
(2) The bill as a bill to surcharge and falsify the accounts of
defendant Bank fails to set forth distinctly the items of surcharg
ing and falsification.
(3) The bill on its face shows settlements duly made by the
Administrator with the will annexed, and the failure of defendant
and the Commissioners of Accounts before whom they were settled
to describe or designate the settlements by proper name is incon
sequential, and a mere misnomer, in no way changing the fact that
settlements were duly made by the Bank, supported by proper
vouchers, and approved by the Court, as in reality settlements of
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the fiduciary as Administrator with the bill annexed, and as testa
mentary trustee.
COMMERCIAL AND SAVINGS BANK.
By F. S. Tavenner and H. S. Larrick, Attys.
Filed in Corporation Clerk's Office May 30, 1936.
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V.
THE COMMERCIAL AND SAVINGS BANK, et al
The defendant, The Commercial and Savings Bank, as Trustee
and as Administrator with the will annexed of Rose Lee Burton
Snyder, deceased, demurs to complainants' amended and supple-,
mental bill, and says that it is not sufficient in law upon the follow
ing grounds:
(1) Because the amended bill reaffirms and reasserts the allega
tions contained in the original bill against which bill prior demurrer
was substained;
(2) The bill as a bill to surcharge and falsify the accounts of
the administrator with the will annexed is not verified by affidavit
as the law requires;
(3) The bill as a bill to surcharge and falsify the accounts of
the defendant Bank fails to set forth distinctly the items of sur
charge and falsification.
(4) The bill on its face shows settlements duly made by the
Administrator with the will annexed, and the failure of defendant
and the Commissioners of accounts before whom they were settled
to described or designate the settlements by proper name is inconse
quential and a mere misnomer, in no way changing the fact that
settlements were duly made by the bank, supported by proper
vouchers, and approved by the Court, as in reality settlements of
the fiduciary as Admr. with the will annexed and as testamentary
trustee:
(5) There is no obligation on the part of the Bank to qualify
or execute a bond as Trustee under the provisions of the will of




By F. S. Tavenner and H. S. Larrick/At-ty?l rtj-.ifurfi
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page 31 l^MINNIE E. BURTON, et al
.drPf ,()(. iy.\f\ ■j'lrtT) >.">Ii5r) ffotJK'iocficA.) ni boliT
V. Exceptions of Bank
In H AI 7\\V:A\ \f.\ Ob
THE COMMERCIAL AND SAVINGS BANK, a corp.
et al v
In THs'Id^deptiSnfeVtikfefi^Tiy^ lhe/Bahkli^^tHhWinf^ndddlfor dilatory
purposes but to assure a narrowing of the issue so that the taking
'jof^^iuriRecessAiirynteqtirhohy !niigliiti befavoidedfP-i;hfSff"in!.i{;bd' interest
rof(xdiJiseiivfing(the timfe 'of iattol:Itiieys>idlidIilihe courtl^irlrhd^dxGeptfixDns
sp9^knf6nithbniseW!es. AinjMfij'.lijtiio') oi Aiiii 'fjb ,b'>',(:-?'/ji) ."rjb/rrP.
- '•(IM'ifi pffoperito'.'stdteithati'thleJgitound 6f'tH6^«mi4rrer,lbeldtilig'itD
the necessity of an affidavit to the bill surcharging and-rfalstfying
-tljplaccollnt;^ doesnnbtf appear! itoi bb' bksbd'iuponj.knyrdegali autHdrity
•ithatrfGohnseili'pilvd (besehvalble.'tO' dfebbver;! 'It 'Mi faih:td! the''^Gourt,
therefore, to state that no authority has been biuiidn obtaining
"thist.contentioh of idbfeiidantS4"'nfl-)-iir^ <>] in.f n Hid -.rrr (S. )
i i lEiicepribfr jNo:) 1,( which! )is' asked' !to' be! treatedi also' ais' 'a fhiotidh
to reject the amended bill, is to the point that the?ta|raended'jHill is
Inotdirawnn.mrtonfdilihitj'iwithjthe' order Oflthe^coufli' I THb denfurrer
was isustainecbillo the'ibilIJ> Ihsteladoofiifitffigi ah'jalibendfed >bill colit-
recting the vices of the original bill, coraplainahtdj:hal^Tenfi»bed -^n
ainentied' hiitl pda^seiltiragFall'of the allegations iof thbidrigihal bill and
tadding iietv> and!other! allegations)land lihatteh nbt/contentplated'by
itheicouritji'n the'Ordeil permiittihgJithe'filthg ofitheiamended bill', b"'
)' ilnstead ofi eradiqatiag'fhei viced in the' Original-bill/ithetbomplairi-
(aritsihave/'rhultipJjedfbndnmagnifeedthemjiiii i ■rr>iu n brif. Ir.i)
loqThje Cbiirtidisifeinetlylih'eld 'id&atvthe>-misnorhdr alieged 'imfthi^'bill
"iwas! insaatfetantia'i land wasinotf a* ptop^t grolimd 'fcciJSiirchargin'g and
vfalsi£ying;'jtihe;alGDOubt7'.>0/his!lviceibhdtild notbbe repeated'!ih fhte
amended bill. : 1 1
pa^i32i ) )}■ >1 riUhdei-i Virginia.)! Btatutesi (and ''Virginia i pfkctide;) the
lliv/ :>i !ifid<uciaryF<is"oadj[edbipod'iby thd'iCdhimiskiion^riOf (Accounts,
• befbreiwhomi the Sduciaryf 'must, inake s^ttleffienilr;! to Ik^ffie'elFideriije
of his receipts and disbursements before him. It wouldiinahifedfilybe
very inequitable to hold the executor responsible for the error in-
CommePd!ail^^.& Saviit^J'B&'fik' df' Winfcb^Wr1 Burton
■a'dvigrftently rrlade by^tle 'Gdinn!iiS§idhfe<%
of Accounts, themselves known to be hbte>ldnd' Skili<^d'att?drneys.
"'flfi is 'subfrtilted' tha't tbe/ afiFnended blll^ dddslnot tbhforni^^tosthfe
rbrded'of'the coutt ln'>thlfe fcansei'ia'ndithaf^tihd nidtion'td reject the
^bill ̂ should 1 be i sus'tain'dd;' afM /(inlids^ 'thid cdrdfrtainahts' fi'le' spfeddily 'a$i
amended bill in conformity with'thd douft''d"-dr^dry the'sUit'shd^^
^e'dtfemibsed. ''Kfl yrl /imi ■yji'nb J". Ir.il I (I )"
.•iffil)!-. ffoic. <r, ,i ii)iJK"it:)<[-|(V) )-, ,>[fij;.'l i)in: li;i ) i'jfrir;i() J jrlt io.
F. S. TAVENNER and HERBERT S. LARRICK; -?
-fi.i; lire; ■i'»AttoriTeyS''fdrJ©,''ai!lfd'''Sv'Bank!.' r. Ir.ri i
n( >nr/<'l 1, 'j>i •/[ lo lIi /7 -jf!] i.i /• > m] orll
page 33 }-GENEVIEVE BURTON, et al : I)'J^r.'j ;7l)
'ii07')j", ,I 'i;rf 'xl /j'.fii ) I)fti; ^"toh'io "loiioni IIi-; IjxI I (dj"
-•loitp, " )(;M i(j-vij;iI) ;S.eparatefAnisWfi?f'df'Guly'Rurtdfidifp' '' iroi-lr,}
'  [^i/'.ij 71 i (ii iij )j-. -ii! ! io .-.1^717 7/! i ti:rlj ; I>7//(in'". 7 ! '•xoi x /yri
77. 1 7<, ):;i ■io'(SOMMBRGIADAfN0Si^VIMGS'BA>Nm' '€[t^afir
11(7/ J>7l Jill l ii ci l> .. |"I7i71 7lll xi I)!:i; ,"I7|)7_II^. flOiltlM
, f I >Thciahswer ofi Giiy Burton tb /aibilkotf' 'Gbmipliint' aiiidi 'ari '"^a^felfifdfed
.'bill of' domfplaintifiledia'gainsltfhiniJ'in aaid'^Odbft bnl^h6-2ffdfda]?%^
'Marob;j'1936>, ^dThe>'2llst"day 0'f 'Jlily;"iP36, bespecfivfel'yY If^^'Gerld-
vieve BtirtoniafidiiMinniBEji^^rtoAi, complaSnalnt^prdi /I hm. i tofiitn
hrtjTHisfresjionderitinteservjhgfbofhimsBlf thld^ben^ddt Off all' jtest!Wcep-
trbnbito .'th'&isaidi'bilis'^dfj'iornplaini}, ifo'^'fanswer'thterytd,
much thereof as hel^d'ad'V^isedlth'at'itUy matortlal'.<heishonid''ail^B?-,
answers and says:
•Thai 'tlhi^l-re^^&^dent does not know of his own knowledge of
the truth or falsity of the allegations contained in said bill and
amended bill, but that he is informed, and heih'glinlbl^bd'bdili^ves
them to be true.
That this respondent joins .ih^fHe/lpilaye'f 6fl We'lsald'talFdnSQfair
as such prayer asked "(b) That The Commercial and Savings Bank,
IjDdorbbration; fnay ibeirjdqUiTed.'toirhake ffullycomplete^and adequate
answer to this bill, specifying what became of the assets received
by it, arid, if sold-6r Icorl'leCf'eid/ the driiount tK^d6f ;lririd''iWhkt credits
it claims, and the amount of each credit and the purpose thereof,
ISO ftliafc'thet Gdiirf may deterrriine whefcHerfftfiiSieirititiled 'thereto di* ?iot.
f rt, 'f (lo)' ) iThat' the! fOeninierdiali'afndr'ISavingls' Bahkp a? leotpoi^afidri,
mayfbe Irquiced 'to settle^ Its adGobnts.ds^ Adrfiinidtratorvc.lt.d.'nof thfe
-statfeiiof'-Rose! Eke Burtoni Brij^er,i fd6cealsed/p'/onv. ) vd ,/['j /ii-rjij-
"(d) That the purported accounts of the Commrcial and
-i:pg!S'.'Bftiak, I k. corpbvatabnfl kd ladrpifnidtratoir ̂ c.t.a.' as' a'foreskidd inay
OS i)t 'ID ,ul7-!0ill i^v/xirr. lo'l ,triir.Iqfft(vj 'to sltid iiir.s oill o) siioil
72 Supreme Court of Appeals of Virginia
each and all of them be surcharged and falsified as to the matters
hereinbefore alleged;
page 34 "(^) That this cause may be referred to a commis
sioner in chancery to take and report an account of such
administrator c.t.a., and particularly with reference to the matters
hereinbefore specified and set forth;
"(f) That a decree may be had for any balance in the hands
of the Commercial and Savings Bank, a corporation, as such admr.
c.t.a.
"(g) That a trustee may be appointed to take over and ad
minister the trust provided in the will of Rose Lee Burton Snyder,
deceased;
"(h) That all proper orders and decreed may be had, accounts
taken and inquiries directed as may be necessary; that proper attor
ney's fees be allowed; that the costs of this action be paid."
That your respondent, Guy Burton, was the nephew of Rose Lee
Burton Snyder, and is the person referred to in the last will and
testament of Rose Lee Burton Snyder as Guy Burton, and as such,
has an undivided interest in remainder in the trust fund created
by said will, to vest in possession upon the death of Genevieve
Burton and Minnie E. Burton, the complainants in this suit.
And now having fully answered the complainant's bill and
amended bill, this respondent prays to be hence dismissed with his
reasonable costs by him in this behalf expended.
GUY BURTON.
Filed May 16,1938.
page 35 j-GENEVIEVE BURTON, et al
V. Separate Answer of Eugenia Tearney Masked
COMMERCIAL AND SAVINGS BANK, et al
The answer of Eugenia Tearney Masked to a bid of complaint
and an amended bid of complaint filed against her in said Court on
the 2nd day of March, 1936, and the 21st day of July, 1936, re
spectively, by Genevieve Burton and Minnie E. Burton, complain
ants.
This respondent, reserving to herself the benefit of ad just excep
tions to the said bids of complaint, for answer thereto, or to so
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much thereof as she is advised that it is material she should answer,
answers and says:
That this respondent does not know of her own knowledge of
the truth or falsity of the allegations contained in said bill and
amended bill, but that she is informed, and being informed believes
them to be true.
That this respondent joins in the prayer of the said bill insofar
as such prayer asks "(b) That The Commercial and Savings Bank,
a corporation, may be required to make full, complete and adequate
answer to this bill, specifying what became of the assets received
by it, and, if sold or collected, the amount thereof, and what credits
it claims, and the amount of each credit and the purpose thereof,
so that the Court may determine whether it is entitled thereto or not.
"(c) That the Commercial and Savings Bank, a corporation,
may be required to settle its accounts as administrator c.t.a. of the
estate of Rose Lee Burton Snyder, deceased;
"(d) That the purported accounts of The Commercial and Sav
ings Bank, a corporation, as administrator c.t.a. as afore-
page 36 [-said, may each and all of them be surcharged and falsified
as to the matters hereinbefore alleged;
"(e) That this cause may be referred to a commissioner in
chancery' to take and report an account of such administrator c.t.a.
and particularly with reference to the matters hereinbefore specified
and set forth;
"(f) That a decree may be had for any balance in the hands
of The Commercial and Savings Bank, a corporation, as such admr.
c.t.a.
"(g) That a trustee may be appointed to take over and admin
ister the trust provided in the will of Rose Lee Burton Snyder,
deceased;
"(h) That all proper orders and decrees may be had, accounts
taken and inquiries directed as may be necessary; that proper attor
neys' fees be allowed; that the costs of this action be paid."
That your respondent, Eugenia Tearney Masked, was the niece
of Rose Lee Burton Snyder, and is the person referred to in the
last will and testament of Rose Lee Burton Snyder as Eugenia
Tearney Masked, and as such, has an undivided interest in re
mainder in the trust fund created by said will, to vest in possession
upon the death of Genevieve Burton and Minnie E. Burton, the
complainants in this suit.
And now having fully answered the complainant's bid and
7^\ rtoJina Siip«5i?ieldS^Wt"tQf>lA|i5lea]^ii3iffca^i;§gii3^^
.amended)IbiUj^.thife tespandent prft>f^) {{©jii© [hence idismi'ssedos^ithjiher
reasonable costs by her in this behalf expended. ;?.yk^ Iiiii; ^ lov/^iir.
'[() o;^^b'jIv/(>(t>l riv/o Tjfl io //orr/l lofi hyoI) trf')f)ri()([h!jT ^.irll nsil'l"
hfifi Hit! b'lr,?. rri I)Yrtij;I(U) 'EI^GEPMV; T®}AE.N^M.KMASKiEI^Ljf[i
^')v.>ilY([ baifno'lrii pftiyil biic. ,I)-;)i(i"n>1 rit ^'t Unit In ! .llid bnlui'niir.
Filed May 16, 1938 In Corporation Clerk's Officenl jd «) tu-ult
Hid [)ij;.-: -jdJ to -lY /fnii oil] iii ^iiiioi lfiobn')i.j''.-jn ntill jf.rl i"
,{lag6l3J^f|iGiE3^EYIEMEfiBU!RT/DlNic.eit! a^d )" ̂d^j; lo/irui d'.':!-; >r.
■)JjMF|)ol)r. bfin otolqiuoo .ilril odf.iir oi bo'iiiip-ri jd /inn .rii iijjrro<[-io') r.
bo/iooo-i <)o?.^; orli "in vfrij-.ood Separate!Ahsjftrerd^lJo^ephiTeawiey
;  i ff)Vf) Jiirl// bfii; .'tno-iorh i. ifinfrru odi d'-oJooi!"-; -to hlo^. "i i d)iUi d' '{d
. 1 (>onod] 0<.6^plMiMEiEySIAEr' AiND-^SAVINGSitBA'hJKbet; af.i n iid ) li
Jorr -to ot')"iorll !)oilitrio ^d li ioillod// oiiiiiriYt-jI) vinir fuM > oil) Ir.ill
.rtoiriieK^nswer,:<bifj:/Jlos^hviEeafeneybtbriaiibill»'ofodornpteiint (and' an
oainendedj billniftfi cdmplkinti filed uagainst i himoin )sa[id i iCpurto4>n ihe
2nd day of March, 19i36ij.and)thel2;l6t daytrpf Jnfyi;49/36/)reg)pe.c;r
•■tivd)l)fibyl iGeneviewe) Mrtdn aiiiidi(MinftienE.[-iBifrtd>n^iflt)mpl^in)ants.
-ouIll!ris;jresp)oBde>iiub;iii^seiiv[mg^jtqiil{iimselif ithej:b,ehqfit ofn^ll just ex-
'cepibibrisf tef.the^idibillsj 6f i coinplaitit,!)for rte>w,er! ithfcfetcj, ofc tp..<so
much thereof as bfeip.-ddvisedi thfttoit.ifermatjerinljhe .should answer,
laiisweaj^.aindisays!: oi bonoloi od /jnii o:-:ur.o ^irfi ir.fl l' (o)"
i;. tThatithisinefipbndfenfedoesinotoknow. (^f. i^i^i dwin knowledge)dfnthe
ftriilkipr faJditjlrdf ithfe nlkgatiojab contaiimedi in snid/biUjglndi amended
bill, but that he is informed, and being informed be|kyesi theit>fitO
dieitrbeLffJ ni ooiudr.d viir. 'lo'l lir.d od -/fUK ooioob r. )juli ( t )"
/iirtThai)thisiTespandei|tojDina'lin.1h©^pfaySrj)<af; thejsaidrbill iilsb^ar
as such prayer asks "(b) That The Commercial and Savings Bank,
-aiicobpobaition^vmayl/be.riediiutred.jtipumnke-iitjilkoCQmplete-.nitd ad^^quate
,an!9weii tRonthkdbiU.lspeoi^fying liv'hatibeca'nlevioif/ttla^ assets orbceiyed
by it, and if sold or collected, the amount thereof, and whatoCvTedits
ritnolainas, fantiothejamouniti'df [eaclv. criedit rapd itjhgj purip'Ose fbjereof,
-so thatiiljieiCfourfb may.determirie/whethebitisieJntitledilberetOiQrottot.
"(c)" .fThab(the)iGomirierGial landoSaviriga iBankb.aj.coiipoi'ation
may bef jrequird(l.foiddttleiiitsoaetoiiuiit^rail adrninistratoiitC..baj;^fi the
'eitaibe of Rose>IoeefBurtqnoSnydeii<tde.ce48edi iini rrt.'l ooJ oro/i in
r,ir 1% d)! ^Thabthe^pUirpojjtfedoacfcQuiats! of. ThejCountnefQial flttd Savl-
-ingsfiBank;. ar'cdrfi<Diration, as adrhiplstrator C.fca. .a[s.>afOfesaid&i may
iiniHF-oH'n.i each-jandj aii-.ofi'it-hern! be.)surcharged^iSndofialsiified.46wto
'pkg©38-ii(-the.''fnalited^/iidrfiinbfifjorjeiallegied>jioi ) "in rlinol. odi un. j i r
"(e) That this cause may beurtefefred torarieoitpmisr
fsixmdilidin K:llian«eriy|ft.CDiakeljari.d) S'dpOflfe apDaficount/ofi suehi adminis
trator c.t.a., and particularly with reference to the matters herein-
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betfGOTerfepeoiiiedjtkifiidiseb'lfdr^ijvcf bii.'-. h\ ufls JjjflJ Jud Jiicl
"(f) That a decree may be had for any balance in the haildsl
ctfiTThet CkMhhier-ciahalid iSawirjgsrlBankiria >Qoirp(Siratipn;i aisil^ubhl 4d-
ipimSflra|:pii .c;tialjirj: Ijd'ri'j.ntriiu'J -jflT ir.n' I' (d)" '^.'Ahu •i-i/jruj [hue ej;
tjJ}'!( g^bj: Thatj a; Sofustee; Ifnayj bet appointedito take !ovej« i arid'ia'dftiiin-^'
ibten-jtbe ferifisti:/m({»Ff)0<rdjfin; ,thb iwill prfdl^setiLedi'Bartbn 'Si^deii/J
dfidaasedffiv/ bru; ."lotn-jrll iniiofru; Dfll -lo bio-; t i J)itK ,Ji yd
uJ^",(lb)'i-jiWhat)(9.1b<prjDpebiDrdidr.s"iand)idetiDetisijmajy belJliadV' aocbubtsi
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That this respondent does not know of her own knowledge of the
truth bflfklbdbyloflthd alldgktibii'slctMlfdibed in said bill and amended
76 Supreme Court of Appeals of Virginia
bill, but that she is informed, and being informed believes them to
be true.
That this respondent joins in the prayer of the said bill insofar
as such prayer asks "(b) That The Commercial and Savings Bank,
a corporation, may be required to make full, complete and adequate
answer to this bill, specifying what became of the assets received
by it, and, if sold or collected, the amount thereof, and what credits
it claims, and the amount of each credit and the purpose thereof, so
that the Court may determine whether it is entitled thereto or not.
"(c) That the Commercial and Savings Bank, a corporation,
may be required to settle its accounts as administrator c.t.a. of the
estate of Rose Lee Burton Snyder, deceased;
"(d) That the purported accounts of The Commercial and
Savings Bank, a corporation, as administrator c.t.a. as
page 40 [-aforesaid, may each and all of them be surcharged and
falsified as to the matters hereinbefore alleged;
"(e) That this cause may be referred to a commissioner in
chancery to take and report an account of such administrator c.t.a.,
and particularly with reference to the matters hereinbefore specified
and set forth;
"(f) That a decree may be had for any balance in the hands
of The Commercial and Savings Bank, a corporation, as such ad
ministrator c.t.a.;
"(g) That a trustee may be appointed to take over and admin
ister the trust provided in the will of Rose Lee Burton Snyder,
deceased;
"(h) That all proper orders and decrees may be had, accounts
taken and inquiries directed as may be necessary; that proper attor
ney's fees be allowed; that the costs of this action be paid."
That your respondent, Eugenia Burton Colbert, was the niece of
Rose Lee Burton Snyder, and is the person referred to in the last
will and testament of Rose Lee Burton Snyder as Eugenia Burton
Colbert, and as such, has an undivided interest in remainder in the
trust fund created by said will, to vest in possession upon the death
of Genevieve Burton and Minnie E. Burton, the complainants in
this suit.
And now having fully answered the complainant's bill and
amended bill, this respondent prays to be hence dismissed with her
reasoinable costs by her in this behalf expended.
EUGENIA BURTON COLBERT.
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page 41 j-GENEVIEVE BURTON, et al
V. Separate Answer of John Tearney
COMMERCIAL AND SAVINGS BANK, et al
The answer of John Tearney to a bill of complaint and an
amended bill of complaint filed against him in said Court on the
2nd day of March, 1936, and the 21st day of July, 1936, respec
tively, by Genevieve Burton and Minnie E. Burton, complainants.
This respondent, reserving to himself the benefit of all just ex
ceptions to the said bills of complaint, for answer thereto, or to so
much thereof as he is advised that it is material he should answer,
answers and says:
That this respondent does not know of his own knowledge of the
truth or falsity of the allegations contained in said bill and amended
bill, but that he is informed, and being informed believes them to
be true.
That this respondent joins in the prayer of the said bill insofar
as such prayer asks "(b) That The Commercial and Savings Bank,
a corporation, may be required to make full, complete and adequate
answer to this bill, specifying what bkame of the assets received by
it, and, if sold or collected, the amount thereof, .and what credits it
claims, and the amount of each credit and the purpose thereof, so
that the Court may determine whether it is entitled thereto or not.
"(c) That the Commercial and Savings Bank, a corporation,
may be required to settle its accounts as administrator c.t.a. of the
estate of Rose Lee Burton Snyder, deceased;
"(d) That the purported accounts of The Commercial and
Savings Bank, a corporation, as administrator c.t.a. as
page 42 [-aforesaid, may each and all of them be surcharged and
falsified as to the matters hereinbefore alleged;
"(e) That this cause may be referred to a commissioner in
chanceery to take and report an account of such administrator c.t.a.,
and particularly with reference to the matters hereinbefore speci
fied and set forth;
"(f) That a decree may be had for any balance in the hands of
the Commercial and Savings Bank, a corporation, as such adminis
trator c.t.a.;
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as such prayer asks "(b) That The Commercial and Sayings;Bank,t
a corporation, may be required to make full, complete and adequate
Commercial & Savings Bank of Winchester y. Burton 79
answer to this bill, specifying what became of the assets received by
it, and, if sold or collected, the amount thereof, and what credits it
claims, and the amount of each credit and the purpose thereof, so
that the Court may determine whether it is entitled thereto or not.
"(b) That the Commercial and Savings Bank, a corporation,
may be required to settle its accounts as Administrator c.t.a. of
the estate of Rose Lee Burton Snyder, deceased;
"d) That the purported accounts of The Commercial and Sav
ings Bank, a corporation, as administrator c.t.a. as aforesaid, may
each and all of them be surcharged and falsified as to the matters
hereinbefore alleged;
"(e) That this cause may be referred to a commissioner in
chancery to take and report an account of such adminis-
page 44 J-trator c.t.a., and particularly with reference to the matters
hereinbefore specified and set forth.
"(f) That a decree may be had for any balance in the hands
of The Commercial and Savings Bank, a corporation, as such ad
ministrator c.t.a.
"(g) That a trustee may be appointed to take over and admin
ister the trust provided in the will of Rose Lee Burton Snyder,
deceased;
"(h) That all proper orders and decrees may be had, accounts
taken and inquiries directed as may be necessary; that proper attor
neys' fees be allowed; that the costs of this action be paid."
That your respondent, James Henry Burton, was the nephew of
Rose Lee Burton Snyder, and is the person referred to in the last
will and testament of Rose Lee Burton Snyder as James Henry
Burton, and as such, has an undivided interest in remainder in
the trust fund created by said will, to vest in possession upon the
death of Genevieve Burton and Minnie E. Burton, the complainants
in this suit.
And now having fully answered the complainant's bill and
amended bill, this respondent prays to be hence dismissed with his
reasonable costs by him in this behalf expended.
JAMES HENRY BURTON.
Filed in Corporation Clerk's Office May 16, 1938.
80 Supreme Court of Appeals of Virginia
page 45 [GENEVIEVE BURTON, et al
V. Separate Answer of Ralph Burton
COMMERCIAL AND SAVINGS BANK, et al
The answer of Ralph Burton to a bill of complaint and an
amended bill of complaint filled against him in said Court on the
2nd day of March, 1936, and the 21st day of July, 1936, respec
tively, by Genevieve Burton and Minnie E. Burton, Complainants.
This respondent, reserving to himself the benefit of all just ex
ceptions to the said bills of complaint, for answer thereto, or to so
much thereof as she is advised that it is material she should answer,
answers and says:
That this respondent does not know of his own knowledge of
the truth or falsity of the allegations contained in said bill and
amended bill, but that he is informed, and being informed believes
them to be true.
That this respondent joins in the prayer of the said bill insofar
as such prayer asked "(b) That the Commercial and Savings Bank,
a corporation, may be required to make full, complete and adequate
answer to this bill, specifying what became of the assets received
by it, and, if sold or collected, the amount thereof, and what credits
it claims, and the amount of each credit and the purpose thereof,
so that the Court may determine whether it is entitled thereto or not.
"(c) That the Commercial and Savings Bank, a corporation,
may be required to settle its accounts as administrator c.t.a. of the
estate of Rose Lee Burton Snyder, deceased;
"(d) That the purported accounts of The Commercial and Sav
ings Bank, a corporation, as administrator c.t.a. as afore-
page 46 j-said, may each and all of them be surcharged and falsified
as to the matters hereinbefore alleged;
"(e) That this cause may be referred to a commissioner in
chancery to take and report an account of such administrator c.t.a.,
and particularly with reference to the matters hereinbefore specified
and set forth;
"(f) That a decree may be had for any balance in the hands of
The Commercial and Savings Bank, a corporation, as such admin
istrator c.t.a.;
"(g) That a ttustee may be appointed to take over and ad
minister the trust provided in the will of Rose Lee Burton Snyder,
deceased;
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"(h) That all proper orders and decrees may be had, accounts
taken and inquiries directed as may be necessary; that proper attor
neys' fees be allowed; that the costs of this action be paid,"
That your respondent, Ralph Burton, was the nephew of Rose
Lee Burton Snyder, and is the person referred to in the last will
and testament of Rose Lee Burton Snyder as Ralph Burton, and
as such, has an undivided interest in remainder in the trust fund
created by said will, to vest in possession upon the death of Gene-
vieve Burton and Minnie E. Burton, the complainants in this suit.
And now having fully answered the complainant's bill and
amended bill, this respondent prays to be hence dismissed with his
reasonable costs by him in this behalf expended.
RALPH BURTON.
Filed in Corporation Clerk's Office May 16, 1938.
page 47 j-GENEVIEVE BURTON, et al
COMMERCIAL AND SAVINGS BANK, et al
The answer of Frances Burton Anderson to a bill of complaint
and an amended bill of complaint filed against her in said Court
on the 2nd day of March, 1936, and the 21st day of July, 1936,
respectively, by Genevieve Burton and Minnie E. Burton, com
plainants.
This respondent, reserving to herself the benefit of all just ex
ceptions to the said bills of complaint, for answer thereto, or to so
much thereof as she is advised that it is material she should answer,
answers and says;
That this respondent does not know of her own knowledge of
the truth or falsity of the allegations contained in said bill and
amended bill, but that she is informed, and being informed believes
them to be true.
That this respondent joins in the prayer of the said bill insofar
as such prayer asks "(b) That The Commercial and Savings Bank,
a corporation, may be required to make full, complete and adequate
answer to this bill, specifying what became of the assets received
by it, and, if sold or collected, the amount thereof, and what credits
it claims, and the amount of each credit and the purpose thereof.
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so that the Court may determine whether it is entitled thereto or not.
"(c) That the Commercial and Savings Bank, a corporation,
may be required to settle its accounts as administrator c.t.a. of the
estate of Rose Lee Burton Snyder, deceased;
"(d) That the purported accounts of The Commercial and
Savings Bank, a corporation, as administrator c.t.a. as aforesaid,
may each and all of them be surcharged and falsified as to the
matters hereinbefore alleged;
page 48 }■ "(e) That this cause may be referred to a commis
sioner in chancery to take and report an account of such
administrator c.t.a. and particularly with reference to the matters
hereinbefore specified and set forth;
"(f) That a decree may be had for any balance in the hands of
The Commercial and Savings Bank, a corporation, as such admin
istrator c.t.a.;
"(g) That a trustee may be appointed to take over and admin
ister the trust provided in the will of Rose Lee Burton Snyder,
deceased.
"(h) That all proper orders and decrees may be had, accounts
taken and inquiries directed as may be necessary; that proper attor
ney's fees be allowed; that the costs of this action be paid."
That your respondent, Frances Burton Anderson, was the niece
of Rose Lee Burton Snyder, and is the person referred to in the
last will and testament of Rose Lee Burton Snyder as Frances
Burton Snyder, and as such, has an undivided interest in remainder
in the trust fund created by said will, to vest in possession upon the
death of Genevieve Burton and Minnie E. Burton, the complainants
in this suit.
And now having fully answered the complainant's bill and
amended bill, this respondent prays to be hence dismissed with her
reasonable costs by her in this behalf expended.
FRANCES BURTON ANDERSON.
Filed in Corporation Clerk's Office May 16, 1938.
page 49 |^GENEVIEVE BURTON, et al
V. Separate Answer of Virginia Burton Wilkerson
COMMERCIAL AND SAVINGS BANK, et al
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The answer of Virginia Burton Wilkerson to a bill of complaint
and an amended bill of complaint filed against her in said court
on the 2nd day of March, 1936, and the 21st day day of July,
1936, respectively, by Genevieve Burton and Minnie E. Burton,
complainants.
This respondent, reserving to herself the benefit of all just excep
tions to the said bills of complaint, for answer thereto, or to so
much thereof as she is advised that it is material she should answer,
answers and says:
That this respondent does not know of her own knowledge of the
truth or falsity of the allegations contained in said bill and amended
bill, but that she is informed, and being informed believes them to
be true.
That this respondent joins in the prayer of the said bill insofar
as such prayer asks "(b) That The Commercial and Savings Bank,
a corporation, may be required to make full, complete and adequate
answer to this bill, specifying what became of the assets received
by it, and, if sold or collected, the amount thereof, and what credits
it claims, and the amount of each credit and the purpose thereof,
so that the Court may determine whether it is entitled thereto or not.
"(c) That The Commercial and Savings Bank, a corporation,
may be required to settle its accounts as administrator c.t.a. of the
estate of Rose Lee Burton Snyder, deceased;
"(d) That the purported accounts of The Commercial and Sav
ings Bank, a corporation as administrator c.t.a. as aforesaid, may
each and all of them be surcharged and falsified as to the matters
hereinbefore alleged;
page 50 \ "(e) That this cause may be referred to a commis
sioner in chancery to take and report an acount of such
administrator c.t.a., and particularly with reference to the matters
herein specified and set forth;
"(f) That a decree may be had for any balance in the hands
of The Commercial and Savings Bank, a corporation, as such ad
ministrator c.t.a.
"(g) That a trustee may be appointed to take over and admin-
isirator the trust provided in the will of Rose Lee Burton Snyder,
deceased;
"(h) That all proper orders and decrees may be had, accounts
taken and inquiries directed as may be necessary; that proper attor
neys' fees be allowed; that the costs of this action be paid."
That our respondent, Virginia Burton Wilkerson, was the niece
of Rose Lee Burton Snyder, and is the person referred to in the
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last will and testament of Rose Lee Burton Snyder as Virginia
Burton Wilkerson, and as such, has an undivided interest in re
mainder in the trust fund created by said will, to vest in possession
upon the death of Genevieve Burton and Minnie E. Burton, the
complainants in this suit.
And now having fully answered the complainant's bill and
amended bill, this respondent prays to be hence dismissed with her
reasonable costs by her in this behalf expended.
VIRGINIA BURTON WILKERSON,
Filed in the Corporation Clerk's Office May 16, 1938.
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V. Separate Answer of Clinton Burton Abrams
COMMERCIAL AND SAVINGS BANK, et al
The answer of Clinton Burton Abrams to a bill of complaint and
an amended bill of complaint filed against him in said Court on the
2nd day of March, 1936, and the 21st day of July, 1936, respec
tively, by Genevieve Burton and Minnie E. Burton, complainants.
This respondent, reserving to himself the benefit of all just excep
tions to the said bills of complaint, for answer thereto, or to so
much thereof as he is advised that it is material he should anser,
answers and says:
That this respondent does not know of his own knowledge of
the truth or falsity of the allegations contained in said bill and
amended bill, but that he is informed, and being informed believes
them to be true.
That this respondent joins in the prayer of the said bill insofar
as such prayer asks "(b) That the Commercial and Savings Bank,
a corporation, may be required to make full, complete and adequate
answer to this bill, specifying what became of the assets received
by it, and, if sold or collected, the amount thereof, and what credits
it claims, and the amount of each credit and the purposes thereof,
so that the Court may determine whether it is entitled thereto or not.
"(c) That the Commercial and Savings Bank, a corporation,
may be required to settle its accounts as administrator c.t.a. of the
estate of Rose Lee Burton Snyder, deceased;
"(d) That the purported accounts of The Commercial and Sav-
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ings Bank, a Corporation, as administrator c.t.a. as aforesaid, rriay
each and all of them be surcharged and falsified as to the
page 52 [-matters hereinbefore alleged;
"(e) That this cause may be referred to a commis
sioner in chancery to take and report an account of such adminis
trator c.t.a., and particularly with reference to the matters herein
before specified and set forth;
"(f) That a decree may be had for any balance in the hands
of The Commercial and Savings Bank, a corporation, as such ad
ministrator c.t.a.
"(g) That a trustee may be appointed to take over and admin
ister the trust provided in the will of Rose Lee Burton Snyder,
deceased;
"(h) That all proper orders and decrees may be had, accounts
taken and inquiries directed as may be necessary; that proper attor
neys' fees be allowed; that the costs of this action be paid."
That your respondent, Clinton Burton Abrams, was the nephew
of Rose Lee Burton Snyder, and is the person referred to in the
last will and testament of Rose Lee Burton Snyder as Clinton
Burton Abrams, and as such, has an undivided interest in remainder
in the trust fund created by said will, to vest in possession upon the
death of Genevieve Burton and Minnie E. Burton, the complainants
in this suit.
And now having fully answered the complainant's bill and
amended bill, this respondent prays to be hence dismissed with him
reasonable costs by him in this behalf expended.
CLINTON BURTON ABRAMS.
Filed in Corporation Clerk's Office, May 31, 1938.
page 53 j-MINNIE E. BURTON, et al
V. Answer of the Commercial and Savings Bank
THE COMMERCIAL AND SAVINGS BANK, et al
ANSWER OF THE COMMERCIAL AND SAVINGS BANK
to a bill of complaint exhibited in the Corporation Court of the
City of Winchester, by Minnie E. Burton and Genevieve Burton,
against this defendant and others.
Your defendant. The Commercial and Savings Bank, without
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waiving its said demurrer, but relying thereon, for answer to said
bill says:
(1) That this defendant admits the allegations of Specification
No. 1 of complainants' bill.
(2) That defendant admits that this defendant qualified as
administrator c.t.a. of Rose Lee Burton, and duly executed bond
in penalty of $50,000.00, as alleged in said specification No. 2,
and duly entered upon the discharge of its duties.
(3) That defendant admits the allegations of Specifiation No. 3.
(4) That complainants, in Specification No. 4, state the facts
in part only.
It is true that under the will, the bulk of the estate of the testatrix
was intended to be placed in the hands of this defendant to be
administered by the Bank as a trust fund for the benefit of the two
sisters of the testatrix, Minnie E. Burton and Genevieve Burton;
the interest from the fund to be paid to said Minnie E. Burton and
Genevieve Burton quarterly in equal instalments each, the survivor
of the two legatees, at the death of one, to have the entire interest
on the trust fund.
It will be seen that the testatrix provided that this trust
page 54 [-fund should embrace all the stocks, bonds and cash of
which the testatrix died possessed, with the exception of
certain bequests made in the will; that at the death of both sisters,
the trust fund was to cease, the money to be equally divided among
certain legatees.
It will be further seen, as hereinafter more particularly shown
that there was no direction, and no intention expressed, that the
investments that had been carried by the testatrix during the per
formance of her duties under the will of her husband as the sole
legatee, and carried for many years by her husband as satisfactory
investments, should necessarily be converted into money and re
investments made. It was plainly not contemplated that the Admin
istrator with the will annexed should immediately convert these
securities into money and draw his commissions thereon, but rather
that they should be treated as delivered to the trustee.
No person was named in the will as executor, the testatrix evi
dently intending that the trustee should be treated as executorial
trustee. The testatrix evidently had in mind that the trustee would
have entire charge of the estate and be bound under its fiduciary
bond.
(5) That in answer to specification No. 5, defendant admits
that the stocks, bonds, cash and other personalty set out in the
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appraisal, by act of law passed into the possession of defendant
as administrator c.t.a. of the estate of the testatrix. Defendant,
however, denies the allegation that no settlement of said estate has
ever been made by it as administrator c.t.a. as heheinafter more
fully explained.
As hereinafter shown, the accounts were laid before the Commis
sioner of accounts and settlements made, and reported to and duly
confirmed by the court, without objection.
(6) That defendant admits that on the 15th day of
page 55 [-July, 1932, a further settlement was made by defendant
before the Assistant Commissioner of Accounts, and that
the same was reported to and confirmed by the court, and, as stated,
the said settlement was designated inadvertently as a settlement of
the Commercial and Savings Bank, as Executor, instead of showing
the same to have been that of the administrator with the will
annexed, as trustee, under the will.
(7) That defendant admits that on the 8th day of January,
1935, defendant laid before the Assistant Commissioner of Accounts
his accounts and vouchers, and that the Commissioner reported the
same to the court, without exception, and the settlement was ap
proved and confirmed.
(8) That defendant admits that there was reported to the
court a further settlement of the estate of the testatrix, before the
Assistant Commissioner of Accounts, which also was inadvertently
described as that of the Commercial and Savings Bank, Executor.
(9) That it is true an appraisement and inventory was made
of the personal estate of the testatrix, and defendant does not deny
that the intangible personalty is properly described in Specification
No. 9 of complainants' bill.
Defendant admits, as alleged, that the notes, aggregating
$14,100.00 principal sum, appraiwed as of "uncertain value," all
have been collected with the exception of the T. B. Bryan note of
$3,000.00. As hereinafter more particularly shown, every reason
able effort was made by defendant to effect collection of this claim,
and in doing so, complainants were advised as to what was being
done, and they concurred in every attempt that was made in attempt
ing to make the collection. Having failed to make collection of the
$3,000.00 note, after the exercise of reasonable prudence,
page 56 [-it would be manifestly unjust and inequitable to charge
defendant with the loss of the fund, as will be more fully
explained hereinafter.
It is true, also, that there came into the hands of defendant
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twenty (20) shares of stock of The National Fruit Product Com
pany, fifty (50) shares of the capital stock of The Commercial and
Savings Bank; ten (10) shares of stock of The Farmers and Mer
chants Bank; t/een (10) shares of stock of The First National Bank,
of Kaufman, Texas, and fifty (50) shares of the capital stock of
The American National Bank of Paris, Texas, and also two Liberty
Bonds, and cash on deposit in The American National Bank, of
Paris, Texas of $1,024.90, cash on deposit in the Farmers and
Merchants Bank of Winchester, Va., of $173.90, and cash on de
posit in The Commercial and Savings Bank, of Winchester, Va., of
$233.27.
Defendant denies, as hereinafter more particularly set forth,
that there is any liability upon defendant on account of the deprecia
tion or loss of said stock. It does say, as hereinafter more fully
explained, that it has acted with all reasonable care and prudence
and with the knowledge and concurrence of complainants.
Defendant further says, in answer to Specification No. 9, that it
has collected and accounted for the two Liberty Bonds of $204.24;
that the cash on deposit in the American National Bank, of Paris,
Texas, to the amount of $1,024.90; a bank that a little later failed,
was collected and has been accounted for; that the deposit in
the Farmers and Merchants Bank, of Winchester, amounting to
$173.90, was also collected, and that the cash on deposit in The
Commercial and Savings Bank was transferred to the trust account
of defendant.
(10) That as to Specification No. 10, defendant denies that
in equity, as hereinafter explained, any advantage should
page 57 [-be taken of the technical inadvertence of the Commis
sioners of Account, before whom it laid its vouchers and
made its settlements, of the fact that the legal title of defendant was
inadvertently expressed improperly. It is true that technically the
title of defendant as executor of the estate of Rose Lee Snyder,
deceased, was inaccurately given by the Commissioners in their
accounts, settlements and reports but defendant denies that this
highly technical objection in anywise affets the validity of the set
tlements, or that the said settlements are "abortive and void."
It is true that the settlements do not disclose a tabulation of the
assets not administered, for the reason that the settlement itself was
based upon receipts and disbursements. However, the inventory,
as shown by complainants' bill, disclosed the assets, and comparing
the same with the settlements, it appears upon the face of the
account how the same were being handled. Upon notice at any-
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time, defendant was prepared to exhibit the evidence of invest
ment, and before suit was instituted, a complete detailed statement
was furnished to complainants in this cause, together with an
analysis of the account.
Defendant denies that in this case there was any necessity that
the defendant "should be cjualified as trustee," or that any harm
has been done, certainly none of which complainants can complain,
that there was not turned over by defendant as administrator c.t.a.
to itself, as trustee, the assets of the estate. Technically it might
have been advisable that the administrator, at the time of the com
pletion of its first annual statement, should have required the Com
missioner of accounts to close the administrator's account, and to
have allowed the defendant its commissions, and to have shown
on paper that the estate was delivered to defendant, as trustee.
Defendant again denies that any injury has been done
page 58 {-the complainants, of which they can complain, that the
settlement was not made and reported, first, as a settle
ment of its accounts as administrator c.t.a., and thereafter as trustee,
all of which will more fully appear hereinafter.
It is proper to state that in its desire to save expense to the estate,
and believing employment unnecessary, defendant did not employ
counsel, and so far commissions of only $256.96 have been retained.
(11) That defendant, in answer to Specification No. 11, admits
that, pursuant to request of complainants, defendant submitted to
complainants a statement styled "Analysis of Principal account,
Rose Lee Snyder Estate, December 18, 1935."
That the statement filed with complainants' bill was furnished
defendant admits, but denies it should be treated as an admission
of the value of the estate coming into the hands of defendant.
(12) With reference to Specification No. 12, defendant denies
that by the inventory the defendant admitted that, at all events, it
was accountable for the total amount thereof $36,397.32—or, in
other words, that there is any conclusive presumption that by an
acceptance of the trust it was bound to realize the value as given
by the inventory. Defendant admits payment of the bequests, costs
of administration, funeral expenses, and debts.
With reference to the expenditures, some doubt is expressed in
the bill as to whether the debts or specific legacies were paid. De
fendant is advised that the confirmed settlements are conclusive of
this matter, unless allegations of surcharge and falsification are
made, and sustained.
Defendant says it understands that it became and was its duty
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under the will to keep the trust fund invested, and denies that by
reason of the mere fact of misnbmer in title of its relation, no
investments could or should have been made as trustee of
page 59 [-the funds, but defendant says that the intention of the
will was that defendant should exercise reasonable dili
gence and care in maintaining the investments in securities that
were sound and income producing, and it says this duty has been
faithfully performed.
(13) That with reference to Specification No, 13, defendant
defers answer to the reply to be made to supplementary specifica
tions in the amended bill, in order to avoid repetition.
The answer to Specification No. 13 will be combined with the-
answer to additional paragraphs in the amended bill surcharging
and falsifying the accounts of defendant. .
(14) That in answer to Specification No. 14, defendant again
denies that in failing to provide that the settlement of its accounts
by the court's officers, and approved by the court, it was guilty of
negligence, or that the method of settlement of the accounts has in
any way affected injuriously complainants or anyone else. Defend
ant represents that under the circumstances of this case there was
no requirement that defendant should "qualify' 'as trustee or that
any formal qualification was necessary, or that bond should have
been executed by defendant.
(15) In answer to Specification No.l5, that defendant denies
that it has at anytime refused to make settlement of the estate,
required by law.
(16) That in answer to Specification No. 16, defendant again
says that defendant has rendered an account of its acts and doings
before the Commissioners of Accounts, which are entitled to be
accepted as correct, except to the extent that they may be success-
they may be successfully surcharged and falsified.
Defendant again denies that on account of the inaccurate de
scription of the fiduciary relation of the defendant, it
page 60 [-should be required to make new settlements, as if no
settlements had been made, but, regardless of the mis
nomer, defendant says that the settled accounts are entitled to be
treated as correct and binding, except, as aforesaid, to the extent
they may be successfully surcharged and falsified.
Defendant has prepared and furnished to complainants a com
plete and exhaustive audit of accounts, a copy of which is filed
herewith, marked "Defendant's Exhibit A," which is asked to be
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treated as part of this answer. A copy of this audit was made and
delivered before the institution of this suit.
Defendant denies that there was or is any necessity for settlement
of the estate, except such as may have been made by a Commissioner
of Accounts, and that there is no legal or just basis for the con
trary contention. The complainants knew before the institution of
this suit the condition of the estate, and of what its assets were
composed, and unless the items of the surcharge and falsification
are sustained, the suit should be dismissed at the expense of com
plainants.
(17) That in answer to Specification No. 17, defendant says
that the relation of trustee created by the will is intensely personal,
and defendant does not believe that the wishes of the testatrix,
should, at the instance of complainants, be disregarded, or that a
trustee of the choosing of complainants should be substituted for the
will of the testatrix, especially in the absence, defendant believes,
of what will be evidence of improper conduct on the part of
defendant.
(18) That in answer to Specification No. 18, defendant does
not deny the allegations of the specification but desires to add that
under the terms of the said will the said real estate might be sold,
and in making sale it is distinctly provided it shall be
page 61 [-made by defendant to become part of the trust estate,
the testatrix indicating thereby her personal desire that
the investment should continue to the end under the management
of the defendant.
(19) That in answering Specification No. 19 defendant admits
upon the death of complainants the trust fund should cease and the
money should be divided among the persons named by her in the
said will.
Defendant does not undertake to admit or say that the persons
named are the true remaindermen, nor does it know that the correct
naming of the remaindermen is a matter at this time of importance,
except to the extent that they may desire to provide for the pro
tection of the estate. The matter of true remaindermen will be
determined when the life estate falls in.
(20) That Specification No. 20 is a repetion of a former speci
fication in complainant's bill, and answer thereto has hereinbefore
been given.
(21) That in answer to Specification No. 21, defendant says
that this is also a repetition of allegations of specification in com
plainant's bwll and that the same has been answered.
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(22) That in answer to Specification No. 22, defendant repeats
that it is true, as hereinbefore stated, that settlement was made on
October 4th, 1928, and was duly approved and confirmed by the
court, and as shown by said settlement and report of the commis
sioner there have been collected in stock, bonds, loans and cash the
amount of $7,431.43, and the dividends and interest as stated in said
report, making a total of $8,946.81; that the payments were made
as alleged in said settlement and were just and proper and they are
not now open to attack, except by successful surcharge and falsify
ing of the said items.
Defendant again denies that the assets appraised were
page 62 [-admitted beyond question to be $36,397.32, and that de
fendant admitted said statement of assets to be true
beyond question, or that defendant was an insurer that the said
amount would be realized, or that the appraisement was more than
prima facia evidence of value. Defendant says that the balance in
hand at the time of settlement, of receipts over disbursements was
as stated therein, and that it was not bound to treat the uncol-
lected assets as cash in hand and to be accounted for as collected.
An examination of the settlement shows the receipts and disburse
ments ; it was not intended to be made on an accrual basis and thus
charge defendant with the uncollected assets, as if collected.
(23) That in answer to Specification No. 23, defendant reiter
ates that the amount of $32,123.10 should not be paid by defendant
for the mere reason that there was no actual turning over of the
stocks, bonds, loans from defendant as administrator c.t.a. to de
fendant as trustee.
The allegations in specification No. 23 are a repetition of the
allegations of the other specifications and answered by this de
fendant.
(24) That in answering Specification No. 24 defendant again
denies that there is any virtue in the contention that defendant is
liable in equity for the alleged failure of defendant to turn over the
trust funds as administrator with the will annexed to itself as
trustee under the will, the distinction being one of form and not
of substance. '
Defendant further denies that the said settlements are "wholly
and completely void," and without force or effect, but says that they
are valid settlements. Any further settlement may be made before
the Commissioner of accounts with tabulation of the investments,
if so desired, without the necessity of making said settlement in a
court of equity.
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page 63 [• Audit A, filed with this answer, shows the investments
made by this defendant. Defendant repeats that the in
vestments, that of the National Fruit Products Company stock of
$1500.00, was stock that passed into the hands of defendant at the
death of testatrix and was valued at $1500.00. The stock is now
selling at or above par and is of the fair market value of $2,000.00
instead of $1500.00.
The Commercial and Savings Bank stock was stock also of the
testatrix at the time of her death and was listed at $1,000.00 and
is now dividend paying, and has a market value of about $700.00.
The allied Mortgage Bonds are of the alleged value of $10,000.00
and they are now worth that amount.
The stock of the Farmers and Merchants National Bank was of
the alleged value of $2400.00, and this was stock that came into
defendant's hands at the time of the death of testatrix, and about
which further answer will be made. The stock of the Commercial
and Savings Bank and of the National Fruit Products Company
were stocks, as elsewhere shown, that were approved by testatrix
as investments and came into the hands of defendant without any
reason to believe that the investments were not good, on the other
hand these investments were regarded as safe and good by the
public, and are still sound and desirable investments, and are now
on dividend paying basis.
Defendant says that from the bill it appears that the items of
surcharge and falsification consists mainly of the note of T. B.
Bryan for $3,000.00, the stock of the First National Bank of Kauf
man, Texas of $1850.00 and the stock of the First National Bank
of Paris, Texas, of $11,000.00.
The contention that these items should be disallowed and the
defendant be charged with the loss of the same is expressly denied
for the reasons hereinafter set forth.
Note of T. B. Bryan of $3,000.00.
page 64 }■ 1 he list of notes, as shown by the inventory, were nine
in number and reported in the inventory as of uncertain
value. Of these notes all were collected except the Bryan note of
$3,000.00.
Defendant says, with reference to the Bryan note, that it exer
cised all reasonable diligence in seeking to collect it. Complainants
knew the uncertainty as to the solvency of Dr. Bryan, and in en
deavoring to make collection and in handling the note complainants
themselves frequently conferred with defendant, and the action of
this defendant in handling the said note was understood and ap-
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proved by the complainants. In 1928, in endeavoring to make col
lection, it was found that Dr. Bryan owned no unencumbered real
estate, and that owing to the condition of the cotton market his
unsecured note at that time was worthless and uncollectable; that
upon the death of Dr. Bryan has unsecured creditors received
nothing whatever on their claims. Defendant soon after its quali
fication was reliably advised that the paper could not be collected
by legal action and that it was useless to institute suit for collection
of the claim.
Defendant states that complainants conferred with defendant
frequently with relation to this claim of Dr. Bryan, and that what
was done by defendant was done with their approval and concur
rence.
Defendant says that Dr. Bryan had operated largely in cotton,
as a grower and otherwise; that the note was a subject of cor
respondence between defendant and reliable persons who knew the
financial ability of Dr. Bryan, and defendant was properly advised
that the paper could not be collected and that it would be useless
to institute suit for the collection of the claim. Defendant says
that the said note, definitely marked "Uncertain" in value,
page 65 [-was found to be uncollectable, and that the failure to
collect the said note was not due to any culpable negli
gence on its part. On the other hand, complainants cooperated with
defendant, in the reasonable belief upon the information at hand,
that the institution of a suit would be useless and would definitely
destroy the prospects of collection.
STOCK OF THE AMERICAN NATIONAL BANK OF
PARIS, TEXAS
The value for appraisement purposes of this stock was neces
sarily based upon the bank's book stock value in 1926-1927. The
assets of the bank and value of the stock were set forth in Rand-
McNally Directory for that year, and was a correct statement of
the bank's assets and liabilities, as shown by the records of the
bank. The main money making business in that section of Texas
was the production of cotton and the manufacture of cotton-seed
products. This industry was so closely interwoven with the busi
ness fabric of the community that a failure of the cotton crop is
reflected in general business conditions, especially the banking busi
ness.
In 1926 the cotton industry locally sustained a heavy loss result-
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ing from hail and an unusual rain fall, and as a result of this the
farmers lost heavily and were unable to meet their banking obliga
tions, and this resulted in a heavy loss to the banks. The losses to
the cotton farmers was reflected in heavy losses to the banks. The
assets were depleted by reason of the shrinkage in the value of
securities and utter inability of the cotton planters to meet their
obligations. The real value of the assets of the American National
Bank depreciated rapidly from 1926 for the foregoing reasons. The
condition of business and banking was realized and recognized by
all the business interests of the community, and as a result there
was no opportunity to sell shares of the American Bank
page 66 [-of Paris, and, in fact, no sales were made at any price at
that time. The directors and officers of the bank made
every effort possible to save the institution but were unable to do so.
The bank passed its regular July dividend in 1928, and the trust
officer of the defendant was duly notified that the bank had passed
its July dividend. The defendant, through its trust officer, was in
communication with the said bank and sought to find a buyer for
the stock, and was reliably advised that there was no demand for
local bank stock of any kind.
The defendant was reliably advised that the conditions which
caused the failure of the American National Bank, as above indi
cated, affected practically all the banks in northeast Texas, resulting
in a great numlDer of bank failures. In the county of Lamar alone,
the home of the Paris Bank, at least twelve banks either failed or
were reorganized or liquidated, with a heavy loss to the stock
holders and depositors. These bank failures, as aforesaid, were
traceable to the failure of the cotton crop in 1926 and 1927. At
this date defendant is advised that only five banks are doing busi
ness in the entire county of Lamar.
Defendant further states that until the failure of the cotton crop
of 1926 the said American National Bank was a very prosperous
institution. If had large deposits ,and vast sums of money were
loaned on what was then considered souM securities. It had paid
good dividends, as high as twenty per cent per annum, after trans
ferring a substantial amount of earnings to the surplus. The stock
was very much in demand prior to the cotton crop failure of 1926,
and always sold at or above its book value.
Due to the losses to the cotton indisutry and consequent injury
to the banks the demand for bank stock disappeared. Defendant
could not obtain a buyer at any price, due possibly in part to
the fact that the buyer of stock would, in case of loss.
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page 67 j-incur a double liability. This double liability was claimed
against this defendant but was not paid.
As herein elsewhere stated, the testatrix was not herself a
stranger to this part of Texas.
These bank stocks complained of came into the hands of defend
ant by reason of the dath of testatrix in November 1927, and by
July 1928 the banks were in such condition that the dividends
were passed, long before the time for the making of first annual
statement.
Defendant says that actually the notes and certificates of stock
of testatrix, at her death, were actually in the custody of the
American National Bank of Paris, Texas.
Testatrix herself was legatee of her husband, John M. Snyder,
who died in Winchester about a year before the death of testatrix.
The husband was originally from West Virginia and became a
citizen of Paris, Texas, where he lived for many years. He was
successful in business and made his investments in stock in the
American National Bank of Paris, Texas, and made loans to others.
He was well acquainted with the solvency of the people and with
the economic conditions existing at that time. Mr. Snyder returned
to the State of Virginia several years before his death, where he
and his wife erected a home in the city of Winchester. He, how
ever, continued to carry his investments unchanged during the latter
part of his lifetime in the Texas Banks, and apparently without
any apprehension. His investments were certainly remunerative.
For a period of years before his death he was receiving as much
as ten per cent in dividends on his bank stock and eight per cent
on his loans. These investments were retained by him during the
latter part of his lifetime without question as to their value, and
without expressing any doub/t as to the necessity of
page 68 [trailing them in or converting them into less profitable
securities.
John M. Snyder died on the day of ^ , testate,
and his wife qualified as executrix of the estate, and she was his
sole beneficiary. A certified copy of the will of John M. Snyder
is filed herewith as a part of this answer and marked defendant's
exhibit B.
The Executrix being the sole legatee, did not settle her accounts
and did not convert the said investments, but treated them as
delivered in kind to herself, and she continued to hold them until
her death. She, as sole beneficiary of her husband, thus continued
to hold the securities without any effort on her part to convert them,
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either as Executrix of the estate, or subsequently as sole beneficiary
of these investments. The reason for her failure to require the
conversion of the notes and bonds and stock into money is thus
apparent, she having confidence in these investments and not de
siring to provide for conversion.
By a proper construction of the will the defendant should not be
chargeable with failure to make a conversion that the testatrix did
not intend to be made. The testatrix instead of directing that her
investments be converted into cash says;
"All stocks, bonds, loans and cash of which I die possessed, other
than the sums I have heretofore named, / desire placed in the hands
of the Commercial and Savings Bank of Winchester, Va. TO be
administered by said Bank as a trust fund for the benefit of my
two sisters, Minnie E. Burton and Genevieve Burton, etc."
The testatrix did not direct a conversion of the remunerative
stock, the benefits of which were to enure to the life tenant.
Defendant, therefore, denies that there is anything within the
four conrners of the will that indicates any positive intention on
the part of testatrix that there should be a conversion
page 69 [-into money of the securities that she created as a trust
fund. Regardless of the designation of title, the bank was
acting in the capacity of trustee of the stock, bonds and notes of the
decedent, and in making the collections and in making the invest
ments. While it may have been technically proper, as elsewhere
stated, that the first settlement should have been treated as closing
the administration account, and that the personalty bequeathed to
defendant, in trust, should have been set aside definitely as part of
the trust estate, it is true that this was in substance done by the
defendant, and the estate was so handled and managed by the
trustee as an executorial trust, and with full knowledge of the com
plainants in this cause.
While the testatrix did not direct a conversion of the personal
estate, she did provide for a change in the investment of her real
estate. She says:
"My residence at 95 Lee Street, I leave to Genevieve Burton as
long as she makes a home therein for my sister, Minnie E. Burton.
If at anytime it is thought best to sell this residence, the Com
mercial and Savings Bank of Winchester is to sell it^ and the
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money is to be added to the trust fund in that Bank's hands, and
the interest from it equally divided" &c.
Defendant, says, therefore, that under proper construction of
the will, there is no expressed direction that the notes, bonds and
stocks should be converted into money, and that there was no duty
to make the said conversion, unless the defendant had reason to
believe that the interest of the estate would be prompted by such
conversion.
Defendant insists that it is reasonably plain that the testatrix in
creating the trust intended no distinction between its duties as
administrator c.t.a. and as trustee, and that there was no sug
gestion in the said will that the duties of the trustee and
page 70 }-the administrator with the will annexed should be treated
as separate and distinct, one from the other.
The complainants in this cause, as the settlement of defendant
shows, received from time to time the income from the trust estate,
under the provisions of the will, and they knew that the payments
that they were receiving were from the investments as a trust
estate. They knew that there had not been, technically, a complete
conversion of the estate; they knew they had been obtaining good
returns from the investments in Texas. Defendant says that the
complainants were advised as to the progress made in handling
those investments, and defendant says no suggestion was made by
complainants that the said Texas Investments, which came into de
fendant's hands, should be changed, or that there was any obliga
tion to change the other investments that the testatrix had passed
by her direct into the hands of this defendant. On the other hand,
complainants always appeared well pleased with the handling of the
estate by defendant until after the unavoidable poss incurred in the
crash of the said American National Bank and the First National
Bank of Kaufman, Texas.
This defendant denies that there exists any liability upon it for
alleged failure to convert immediately the stock into money, or
to turn it over to itself expressly as trustee, or on account of any
alleged failure to reduce the said stock into money.
As administrator, c.t.a. defendant was not required to turn over
the assets to the legatees during the first one year, and the said
Bank stock of it had been turned over would have been worthless.
Defendant denies that it is guilty of any culpable negligence, or
breach of its duty as fiduciary, in failing to sell said American
National Bank stock, or that there is any other breach of its duty
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in handling this or other investments, although defendant
page 71 }-made all reasonable effort without success to make sale
of said stock.
STOCK OF THE FIRST NATIONAL BANK OF
KAUFMAN, TEXAS
What has been said with reference to the American National
Bank stock is also true as to the stock of the Kaufman Bank.
Defendant is advised that the method oi financing the production
of cotton in the County of Kaufman is as follows:
The Bank will lend the farmer money with which to produce his
crop before the crop is planted, and will take as security a lien on
the crop, as well as on his livestock and farming implements. When
the crop is harvested, the obligation of the farmer is paid out of
the funds the farmer receives from the sale of the cotton, and when
there is a failure of the cotton crop, the farmer is unable to meet
his obligation, and the same is true when the price of cotton is
unusually low.
In 1926, the cotton industry in the vicinity of Kaufman sustained
a heavy loss, resulting from the unusual rainfall, and low price of
cotton. The price obtained for cotton was so low that it scarcely
paid the cost of harvesting the crop. As a result of the weather
conditions and the low price of cotton, the farmers lost heavily and
were unable to meet their banking obligations; in fact, the Bank's
security was wiped out.
As elsewhere stated, the statement of the First National Bank
of Kaufman, which appeared for the year 1926-1927 in Rand &
McNally Banking Directory, was a correct statement of the bank's
assets and liabilities, as disclosed by its books, but as a result of
the damage to the cotton crop in 1926, and as a result of the low
price obtained for cotton, the assets were depleted by shrinkage of
the value of the securities for the loans and utter inability of the
cotton planter to meet his obligations. The price obtained
page 72 }-for the cotton crop of 1926 was believed to be the lowest
at which cotton had sold for years prior to 1926.
Defendant says the real value of the assets of the First National
Bank of Kaufman depreciated rapidly from 1926, for the reason
bove stated. The condition of business and banking was realized
and recognized by all the business interests of the community, and
as a result there was not opportunity to sell the shares of the First
National Bank of Kaufman, and only one share was actually sold.
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and that was purchased by an officer and director of the Bank from
a person who was peddling this one share around town to the detri
ment of the bank.
The officers and directors of the Bank made every possible effort
to save the institution, and borrowed heavily from private indi
viduals in order to save the Bank, all of which money was totally
lost to the officers and directors. The Bank, as did the American
National Bank, passed its regular dividend in July, 1928. There
was no demand for local Bank stock of any kind and none was
being sold during this disastrous period.
The condition which caused the failure of the First National
Bank of Kaufman, as above indicated, affected practically all the
banks of northeast Texas, resulting in a great number of bank
failures. In the County of Kaufman alone, at least eight banks
either failed, or were reorganized, or were liquidated, wth a heavy
loss to the stockholders and depositors. These losses were traceable
to the cotton crop of 1926 and the low price obtained for cotton in
that and subsequent years. Defendant says that prior to the dis
aster of 1926, the First National Bank of Kaufman was a very
prosperous institution. It had large deposits for its community, and
large sums of money were loaned on cotton crops and
page 73 [-other securities, then considered sound. The stock paid
good dividends, as mfch as ten percent after transferring
a substantial amount of the earnings to the surplus. The stock had
been much in demand and always sold at its book value or better,
until the losses of 1926 were sustained.
Defendant, as stated, with reference to the attempt to dispose
of the American Bank Stock, made every reasonable effort to find
a buyer for the said stock without success; that it discharged its
duties in this respect reasonably and as required by law.
Defendant denies it is guilty of culpable negligence, or that com
plainants have any ground of complaint against this defendant.
NATIONAL FRUIT PRODUCT COMPANY STOCK
This stock came into the hands of the defendant, as stated else
where, at the death of the testatrix, and had an inventory value of
$1,500.00. This stock has been dividend paying, and has now a fair
market value of $2,000.00, instead of $1,500.00.
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This stoc, is inventoried at $1,000.00. Notwithstanding the de
pression, it has a fair market value of $700.00 at least; and is
paying regular dividends.
FARMERS AND MERCHANTS NATIONAL BANK &
TRUST CO. STOCK
This stock was appraised in the inventory at $2,400.00.
This was also stock that came into the hands of the defendant
as part of the estate of the testatrix.
At the time of the taking of the inventory of this stock, it had a
market value of $240.00 for each $100.00 p^r value. At that time,
and until the crash of 1933, the Rank paid from 12% to 16% on
this stock, and the stock itself was regarded as sound
page 74 J-and desirable stock at that price. It had sold at a price
above $300.00 per share, and purchases were made by the
directors of defendant at prices in excess of $300.00. The business
disaster of 1929, followed by the depression and final closing of the
banks in 1933, resulted in a severe depreciation in the value of this
and all other bank stock. The defendant possessed no means of
foreseeing such a disaster and such a depreciation, common to all
the banks in the United States, and which resulted in the final
full closing of more than ten thousand banking institutions.
As elsewhere stated in this answer, the stock in this bank, as
well as in the other banks, was considered at the time of the death
of the testatrix, by the defendant and by the complainants them
selves, to be of the highest class, yielding large dividends, as much
as 10% in excess of regular interest.
In conclusion, defendant says:
(1) That it has exercised reasonable judgment and discretion
in the discharge of its duties, in continuing the investments that
came into its hands at the death of the testatrix, and in making
reinvestments in behalf of the estate, and that it is not responsible
for the losses that have arisen.
(2) That defendant is not subject to criticism in not converting
into money assets that were considered safe and profitable, or for
failure to convert the assets into low income producing investments,
to the detriment of the life tenants.
(3) That defendant has not been guilty of culpable negligence
alleged, in the handling of the estate.
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(4) The complainants are not entitled to decree of reference
in this cause, but that the cause should be conducted as a suit in
equity in orderly procedure, and then to be submitted to
page 75 [-the court upon the issues and the evidence, without the
said preliminary reference to a commissioner in chancery.
(5) That it denies each and every allegation in complainants'
bill not distinctly herein admitted.
Now having fully answered, defendant prays hence to be dis
missed with its reasonable costs in this behalf expended.
COMMERCIAL AND SAVINGS BANK.
By Herbert S. Larrick and
F. S. Tavenner, Attorneys of Record.
Filed in the Clerk's Office Corporation Court May 15, 1937.
C. M. SMITH, Clerk.
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V. Motion to Strike Out Answer
THE COMMERCIAL AND SAVINGS BANK, et al
The plaintiffs move to strike out the answer filed herein by The
Commercial and Savings Bank, a corporation, one of the defend
ants. And for grounds of the said motion, the plaintiffs say:
1st. That the said answer is not sufficient in law.
2nd. That it is argumentative.
3rd. That it constitutes no defense to the matters and things
set up in the bill.
4th. That it does not admit or deny the allegations in the bill
in that
(a) No settlement as administrator c. t. a. of the estate of
Rosa Lee Burton Snyder, deceased, has ever been made;
(b) It did not qualify as trustee under the will;
(c) It argues that the purported settlements were made some
places therein as administrator c.t.a. and in others as trustee;
(d) It argues that it was not to change or collect any invest
ment, and then alleges that it made many and numerour changes
into securities not approved by statute.
5th. That it is contradictory.
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6th. That it admits that technically it may not have settled its
accounts as administrator c.t.a. as required by law.
7th. That the explanation of defendant's reason for not account
ing is not a defense and should be discarded and stricken.
8th. That it admits that it furnished a statement (Ex. G) to
plaintiffs upon which it admits it expected plaintiffs to reply and
then denies that it should be treated as such,
page 77 9th. That it denies that it should be held accountable
for the property it took over as Administrator c.t.a.
10th. That it avers that it became and was its duty under the
will, as administrator c.t.a. to keep the trust fund invested.
11th. That, if it is the intention of the answer to allege that it
acted as trustee in making any investment, there is no denial of the
allegation that it never settled its accounts as administrator c.t.a., or
turned over any fund to itself as trustee, or qualified as trustee to
receive them.
12th. That the execuse offered for its conduct, to-wit, its desire
to save expense to the estate and its belief that employment of
counsel was unnecessary, is not a defense to the allegations of the
bill nor a justification of its illegal and unlawful conduct.
13th. That it does not deny that as Administrator it held the
funds of the estate until many of the investments became worthless.
That it attempted excuses are no legal justification for its admitted
conduct.
14th. That it says that there is no necessity for a settlement of
the estate, although it admits that no actual settlement was in fact
made nor distribution thereof had in the manner provided by law.
That, if anything, the only inference that can be drawn is that it
did not comply with the statute, but was in fact a trustee do facto.
15th. That its answer to the appointment of a trustee is not a
legal defense.
16th. That its answer to paragraph 18th of the bill should be
stricken, because it admits that for eight years it has not
page 78 J-qualified as trustee nor taken any funds in that capacity.
17th. That it admits in paragraph 23 that there was
no actual turning over of the fund by the defendant as administrator
c.t.a. to itself as trustee and in other paragraphs it says it handled
the funds as trustee.
18th. That its answer to paragraph 24 of the bill is not sufficient
in law, because it alleges it did not settle its accounts as adminis
trator nor turn over the funds as required by the will, to a trustee.
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19th. That it admits that as administrator c.t.a. it has trafficed
in the funds of the estate, which is contrary to law.
20th. That it does not deny that the funds have been dissipated
and lost during the long period of time it has held the same as
administrator, but admits the same and attempts to justify its illegal
conduct. That such attempted justification is not sufficient in law.
21st. That it indulges in an argument why the American National
Bank and the First National Bank stocks became valueless, but it
admits that when it took the same over as administrator, each of
them were ivoth the amount they were appraised and it admits that
for three years thereafter each of them were on a dividend basis.
That the whole is capricious and argumentative, is no legal de
fense and should be stricken. As Administrator c.t.a. its duty was
to realize upon the estate or turn it over in kind to a trustee who
would accept it at that value.
22nd. That it admits it held Commercial and Savings Bank stock
until it became largely depreciated. That it admits the
page 79 }-same as to Farmers and Merchants National Bank and
Trust Company stock. That as to these stocks, its answer
constitutes an argument but not a legal defense.
23rd. That it is not responsive to the bill.
24th. That it admits that all of its reports or purported settle
ments are in fact merely statements of receipts and disbursements.
25th. That its conclusions contain conclusions not justified by the
admissions and contradictions in other parts of the answer and
should be stricken.




Filed in Corporation Clerk's Office May 29, 1937.
page 80 }-MINNIE E. BURTON, et al
Answer of The Commercial and Savings
V. Bank, et al to Rule Issued by Court
at the instance of complainants
THE COMMERCIAL AND SAVINGS BANK, et al
(1) This defendant. The Commercial and Savings Bank, denies
the right of complainants to require issuance of Rule against this
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defendant in this cause, and defendant.moves to strike the Rule,
because issued withiut legal authority or legal right.
(2) This defendant, without waiving its motion to strike, for
answer says:
That it is apparent upon the face of the proceedings that the
management of the trust during the pendency of the suit, from
date of its institution in January, 1936, to the present time, has been
attended with obstacles and difficulties, not only disagreeable, but
also with unanticipated uncertainties and delays, it is believed due
to methods of complaints adopted during the trial of the case, as
will appear from the record of this four year old case.
Defendant, to the date of the institution of complainants' suit,
had paid promptly all of the net income of the estate to the life
tenants, even to the extent of delaying a withdrawal of a large
portion of defendant's commissions, and, at the present time, the
life tenants have been paid in excess of the actual amount of the
net income, due to the postponement of the withdrawal of defend
ant's commissions.
All of the assets of the trust, with the exception of a small balance
retained for taxes, &c., have been kept invested to the date of col
lection from the U. S. Fidelity & Guaranty Company, December
2, 1938, of bonds amounting to $10,100.00.
Defendant at that tiitie had completed the taking of
page 81 [-depositions in chief, and was expecting an early submis
sion of the case to the court for hearing.
Investments, except at a very low rate of interest, were impossible
to obtain, and in view of the allegations of the bill, and an early
submission of the case, defendant did not make an early re-invest
ment of the colletions, which, under recent suggestion of the court,
should have been made. The usual Bank rate of interest on time
certificates of deposit was two percent (2%), and this was in excess
of the yield of the great majority of approved statutory securities.
But, to the further bewilderment of defendant Bank, about the
time the U. S. F. and G. Co. voluntarily paid the said bonds, the
U. S. Marshal, from Texas, advised that suit was at the point of
being brought in the U. S. Federal Court at Harrisonburg, for
$5,000.00, with interest from May, 1931, on a 100% bank assess
ment, aggregating in excess of $7,300.00, and process was accord
ingly served upon defendant in April, 1939, and finally decided by
the court, in favor of defendant, in February, 1940.
Defendant was thus in the position of being answerable to two
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counts, and of being required to be in readiness to pay large sums
of money upon very short notice.
But in the Court suggested, at a hearing in the latter part of
1939, the necessity of keeping the funds invested, and accordingly
defendant invested, as of date February 1st, 1940, the sum of
$9,618.75, in Rappahannock County Bonds, producing 2^^% inter
est believed to be the best statutory investment available at the time,
leaving a few dollars in Bank for incidental expenses, not invested.
Thus, there are now no uninvested funds of the estate,
page 82 }■ Defendant has had no desire to oppress or embarrass
the life tenants, and has paid to them fully the net earn
ings of the investments due them; in fact, in excess, due to the
failure of defendant Bank to withdraw its full commissions.
Upon advijre of counsel, and to obtain a construction of the will
of the testatrix, and direction by the court in administering the
trust, a suit has been instituted in your Honor's Court, in which,
at a very early date, and in an orderly procedure, all matters stated
in complainants' notice, may be determined, and proper decrees en
tered, instead of in this summary procedure by Rule.
Defendant denies that it should be required to invest its trust
funds at 6%. Such a requirement would be impossible of attain
ment.
A list of securities, meeting statutory requirements, will be fur
nished the Court, if desired, showing the percentage yielded, nearly
all of which show a net return of less than 2%; and as showing
the difficulties attending the making of investments, it is thought
proper to make an explanation showing investment difficulties in
Winchester.
During this entire period, the Banks of Winchester had some
$1,300,000.00 above all legal reserve requirements, in idle funds.
These figures, to be exact, were, as of December 31, 1938,
$1,810,563.32, less legal reserves of $578,319.10, or a total of
$1,232,244.22; and, as of December 31, 1939, $1,8896,148.61, in
idle funds, less legal reserve requirements of $602,818.54 or a free
balance of $1,293,330.07.
Further, and during the major portion of this time, the
page 83 [-largest trust fund in Winchester had some $80,000.00 to
$100,000.00, in idle funds, which every endeavor had been
made to place at 5%. This idle money could not be loaned because
the prospective borrowers could not comply with the requirements.
A very considerable sum is now idle in this same fund for the same
reason.
Commercial & Savings Bank of Winchester v. Burton 107
John I. Sloat
Forty-four Government lending agencies, actively competing, the
proposition becomes more difficult all the while. Interest rates are
being steadily driven downward, and the Government loans extend
to every field in which the local bank and trust funds were formerly
employed namely, Farm, Housing, crop, and Production.
This defendant prays that the Rule may be discharged, without
prejudice to any party to this proceeding.
THE COMMERCIAL AND SAVINGS BANK,




Filed in Corporation Clerk's Office March 25, 1940.
page 84 j- DEPOSITIONS OF COMPLAINANTS
GENEVIEVE BURTON, et al Complainants
V. John I. Sloat, Witness
THE COMMERCIAL AND SAVINGS BANK, et al
This day came John I. Sloat, a witness of lawful age, who, being
first duly sworn, deposes and says as follows:
Examination by Clarence E. Martin:
IQ. Mr. Sloat, what, if any, connection have you with The
Commercial and Savings Bank?
A. Cashier of The Commercial and Savings Bank, and Trust
Officer.
2Q. Were you such Cashier in 1927?
A. Yes, sir.
3Q. Do you recall what, if any, connection The Commercial &
Savings Bank had with the Estate of Mrs. Rose Lee Burton
Snyder ?
A. Yes, sir, our Bank was ppointed Administrator of the estate
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at that time, about the 29th day of September, the 24th or the 29th
of September, 1927.
4Q. That administration was as Administrator c.t.a., was it not,
Mr. Sloat?
A. Yes, sir.
5Q. The Commercial and Savings Bank is one of the Defend
ants in this case, is it not ?
A. I believe so, sir.
6Q, Now, may I ask you whether or not this Estate was appraised
and the appraisal returned to the office of the Clerk of the Corpora
tion Court for the City of Winchester?
A. The estate was appraised as of the 19th day of September,
1927.
7Q. Do you know when Mrs. Burton died?
A. No, sir, I don't know the date of the death,
page 85 \ 8Q. Just shortly before that?
A. It wasn't long before thatm, I don't know exactly
the date of her death.
9Q. Her Will was admitted to probate just a short while before
that?
A. Yes sir. May I make a correction? As a matter of fact, the
appraisal was made as of the 3rd day of November, the appraisers
were appointed on the 19th day of September, '27, and the appraise
ment was made as of the 3rd day of November, 1927.
lOQ. May I ask you whether or not, in the list of assets for which
you receipted as a correct inventory of the personal estate of Mrs.
Rose Lee Burton Snyder, there was an item in NOTES of a note
of Mr. B. L. Billingsley ?
A. Yes, sir, $750.00.
HQ. Is that collective?
A. That was collective.
12Q. When, and the amount receipted for by you?
A. Collected on the 24th day of February, 1928, sir.
13Q. The amount collected ?
A. Collected, $750.00 principal, $56.09 interest.
14Q. Were you able to collect the next note of T. B. Bryan of
$3,000?
A. Unable to collect, that was the only one we were unable to
collect. We had nine notes and we collected eight of them.
15Q. Did you make any effort to collect that note?
Commercial & Savings Bank of Winchester v. Burton 109
John /. Sloat
A. Yes sir.
16Q. Was he solvent or insolvent?
A. He was regarded as insolvent, sir.
17Q. Did you bring any suit?
A. We did not.
18Q. Where does he live?
A. He lived in some part of Texas, near Paris,
page 86 }- 19Q. Did you send the note there for collection?
A. We sent the note for collection and we made every
effort to collect it in the usual way. The man was insolvent but we
did secure a renewal of the note on the hope of collecting, but
learned that everything he had was covered by a mortgage and
there wasn't a dollar available. We have the correspondence that
covers all of that there, but we did secure a renewal of the note, in
which we made him add the back interest, hoping that some day,
when the cotton conditions became better down there, he would, if
an honorable man, be able to discharge his obligations.
20Q. When did you take that renewal note?
A. We took that renewal in the—^}'ou have-the note there with
the papers, that is filed there with the Court, you have the old note.
21Q. Do you know when you took the renewal note?
A. I can't tell you off-hand exactly what time, it was following
this date, it was sometime after October 25, 1931.
22Q. What was the amount of the renewal note?
A. The amount of the renewal was, I think, for thirty-six or
thirty-seven hundred dollars, the original note was $3,000.00.
23Q. What, if any, effort was made to collect the renewal note?
A. Every effort was made to collect it, to the extent that we even
prepared to senf a man down there, to Texas, Mr. Burton, in
person, and we have a letter here substantiating that and advising
us what to do about the matter.
24Q. May I see that letter, please? (Letter exhibited to Mr.
Martin.) This apparantly, is a letter from F. H. Burton to Miss
Genevieve Burton—
A. Yes, sir, he was her adviser,
page 87 }- 25Q. Under date of October 30, 1931. Is this the letter
to which you refer?
A. Yes sir.
26Q. Now, following this letter, you took a renewal, did you?
A. I can't answer that without first referring to our record,
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because on the 25th day of November, I wrote to Dr. Bryan and he
got the note for $3,720.00 and made this appeal to him, so I can't
tell you the exact time.
27Q. It was about that time ?
A. Yes sir, it was about that time.
28Q. Now, Mr. Sloat, any effort made to collect this renewal
note?
A. Yes sir.
29Q. Did you send it to an attorney there ?
A. We sent it to Mr. Bedford, who represented us. I have
numerous letters and correspondence from Mr. Bedford concerning
that particular note.
30Q. And did he sue, or get judgment?
A. He did not sue, as far as I know, sir. He gave his reason.
31Q. Was his reason that this Dr. Bryan was insolvent?
A. Hopelessly insolvent.
32Q. Now, your next note is Mrs. J. N. House, $2,200.00.
When was that collected, and the amount?
A. We collected that on the 19th day of November, 1928,
$2,200.00. Principal, with $133.10 interest.
33Q. Now, your next is H. L. Robinson, $750.
A. H. L. Robinson, $750.00.
34Q. When was that collected ?
A. That was paid in two parts, I think sir, it was paid in two
installments, the first installment was paid on the 10th day of July,
'28, $649.35.
page 88 [■ 35Q. Now, the next payment, the balance
A. The balance of the note, $152.50, which represented
$100.65 principal and $51.85 interest, was paid on the 30th day of
October.
36Q. The 30th day of October of that year?
A. Yes sir.
37Q. Now, your next one is H. W. Tinnin?
A. Yes, H. W. Tinnin.
38Q. $1400.00.
A. H. W. Tinnin, we collected that on the 6th day of February,
1928, $1400.00 principal, $101.65 interest.
39Q. $101.65 interest?
A. Yes sir.
40Q. The next one is E. A. Welch, $2,000.00.
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A. Yes, $2,000 principal amount, we collected that on the 25th
day of May, 1928, with $201.50 interest $201.50.
41Q. $201.50 interest, did I understand you to say?
A. Yes, $201.50.
42Q. Mrs. W. R. Wood, note of $1,000. When was that col
lected and the amount collected?
A. There were several of these notes that were paid. Mrs. W. R.
Wood, April 9, 1928, principal $1,000.00, interest $86.50.
43Q. S. L. Bedford, there seems to be two notes, one of $1,000
and the other $2,000.00.
A. One of $1,000 and one of $2,000.00 We collected that on the
22nd day of June, 1929.
44Q. Both of them?
A. Both of them, simultaneously.
45Q. The 7th day of June, did you say?
page 89 [ A. The 22nd day of June, o929, with interest of
$438.41.
46Q. While I think of it, Mr. Sloat, do you know Mr. Herbert
S. Larrick, Commissioner of Accounts of this County ?
A. Yes sir.
47Q. What, if any, connection has he with The Commercial &
Savings Bank ?
A. He is the President of the Bank.
48Q. One of the directors ?
A. One of the Directors.
49Q. Attorney for the Bank ?
A. Yes sir.
50Q. Mr. Sloat, the next item for which you receipted, 20 shares
of National Fruit Product Company Stock.
A. Yes sir, we have that, sir.
51Q. When did you sell that?
A. We have not sold it.
52Q. Is that preferred stock, common stock, or what is it?
A. That is preferred stock, I think, sir, I will see in just a
moment. National Fruit Product, 20 shares of 7% stock.
53Q. Preferred?
A. I cannot answer that right off, my note does not tell that.
That can be ascertained in a moment.
54Q. I am sorry, but it is imperative that we know.
A. I can find out in just a minute. Why not leave that question.
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that can be answered in just a few moments, I think it is preferred
stock, but I wouldn't say without knowing positively, it is the 7%
and I think preferred.
55Q. Do you know the par value?
A. The par value is $100 per share,
page 90 [■ 56Q. In whose name was the stock when you received
it, was that in the name of Mrs. Snyder?
A. That was in the name, I think, sir, of Mr. Snyder, I am not
sure, I don't think she had had it transferred, sir, to my recollection.
57Q. The next item, for which you receipted, 50 shares of stock
of The Commercial & Savings Bank. Is that the Bank with which
you are connected?
A. Yes sir.
58. That stock, at that time, when you received it, in November,
1927, was worth how much?
A. It was appraised, sir, for appraisal purposes, at $20.00 per
share at that time, for appraisal purposes.
59Q. What did it bring when you sold it?
A. We did not sell it, we have it, we still have it.
60Q. What was that stock worth on or about the 1st day of
November, 1928, to the 1st day of January, 1929, what was it
selling for on the market ?
A. Around, in my judgment and to my recollection, around $22
to $22.50.
61Q. $22 to $22.50?
A. Yes sir.
62Q. What dividend was it then paying?
A. 6% sir.
63Q. Your next item is 10 shares of Farmers and Merchants; I
presume. Farmers and Merchants National Bank and Trust Com
pany, of Winchester, Virginia?
A. Farmers and Merchants National Bank and Trust Company,
Winchester, Virginia.
64Q. That was appraised at $2,400.00.
A. $240 a share,
page91 }■ 65Q. May I ask you what became of that stock?
A. We hold the stock today, sir.
66Q. What was that stock worth during the year following the
date you received it and up to, say the 1st of January, 1929?
A. I do not know what it was worth, sir.
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67Q. Well, what was it selling for on the market?
A. That stock sold at various prices, according to the number
of shares offered and so on.
68Q. This was a small lot.
A. It was sold anywhere from $240 to $300 a share.
69Q. What is its market price today?
A. I don't know of any recent sales. I know of no recent sales,
but I know, however, that about a month ago there appeared an
advertisement in the paper soliciting that stock at $60.00 a share.
70Q. That is, it was offered at $60?
A. No, that was an offer to pay $60.00.
71Q. I see, an offer to pay $60?
A. Yes, sir. I know of no turnover in the stock.
72Q. What is The Commercial and Savings Bank stock worth
today, that is, what is its market price ?
A. There has been but five of those shares sold in the last two
years, as I recall, in the last year, I will rectify that, only five shares.
73Q. And that sold for how much?
A. That only brought $13 a share, sir, but the stock is worth
more than that and will bring more than that.
74Q. Your next item, 10 shares of the First National Bank of
Paris, Texas stock?
A. That should be the First National Bank of Kauf/man, Texas
stock.
page 92 [- 75Q. Yes, that is a mistake. When you sold that as
Administrator c.t.a., within the next year, what did you
get for it?
A. We didn't sell it.
76Q. You still have it?
A. We still have it.
77Q. What is the condition of that Bank at the present time?
A. So far as I know, sir, it is closed.
78Q. How long has it been closed (Possibly I can help you on
that Mr. Sloat).
A. I have a letter here on that, I think. I do not know the exact
date, but it was around the 1st of February, 1931, sir.
79Q. Am I correct in suggesting to you that it was on May 1,
1931?
A. It was on when, sir, what was your date?
80Q. May 1, 1931.
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A. That may be correct, but I have a letter there, with reference
to some other matters. I assume that is the correct date. I have a
Iptter there on the 25th day, I believe, of February, 1931, and that
was right after the Bank at Paris had failed and he advised that the
conditions were the same there and at Kauf/man. However, we can
ascertain that exacte date from Rand McNally.
81Q. Now, Mr. Sloat, you receipted for, in the inventory, 50
shares of American National Bank of Paris, Texas, Stock, of a
value of $11,000.00. May I ask you when you sold that 50 shares
of American National Bank stock?
A. We did not sell the stock.
82Q. What is it worth today?
A. I presume it is worthless.
83Q. When did it become worthless, if you know?
Comptroller of the Currency made an assessment again
A. Our first knowledge of its being worthless was when
the Comptroller of the Currency made an assessment against
us.
page 93 84Q. When was that ?
A. I can't tell you the exact date, I haven't it here, but
that was about three years ago, or four years ago, following the
banking crash.
85Q. Did you then investigate ? Did you find that the Bank had
been closed ?
A. The bank had been closed.
86Q. When did it close?
A. It was in the hands of the Comptroller of the Cnrrency.
87Q. When did it close?
A. It closed, sir, I think on the 7th day of March.
88Q. Am I correct in stating that it closed on March 9, 1931?
A. I will have to investigate just a little farther, I think I have
that date here. I do not think that date is correct, sir, because I
have a letter as of February 25, 1931, in which Mr. Bedford tells
me
89Q. I am not asking you to state what he tells you, I am asking
you the date that it closed ?
A. I cannot advise, because I have a letter of February the 25th,
in which he said that it had closed.
90Q. Never mind what he said, I am not asking you that, I am
asking you the date it closed?
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A. I do not know the exact date of the closing.
91Q. Around the 1st of March, 1931?
A. I would say approximately that.
92Q. Your next item was 2 Liberty bonds, apparently seconds,
4^/^%. When did you sell those?
A. They were sold, apparently, on the 17th day of November,
1927. Liberty Bonds, $200 principal, with $4.24 interest.
93Q. What was the interest?
A. $4.24.
page 94 }■ 94Q. Now, I am going to ask you when those Bonds
were callable?
A. I could not answer that, sir, no sir, I couldn't answer that sir.
95Q. Do you know they were Second Liberties?
A. I couldn't answer that, that would have reference to Official
Government calls for those.
96Q. Do you know what the market values of those bonds were
on the 17th day of November, 1927?
A. That could be ascertained, sir, by reference to the calls.
97Q. You don't know?
A. I don't know.
98Q. You sold them at that time, did you not?
A. I don't know that they were sold, they may have been called
at the office of the Treasury, because we weren't giving up Govern
ment Bonds ordinarily.
99Q. If they were sold, to whom would they have been sold?
A. They would have been sold through our banking channels in
New York, through the Chase National Bank likely.
lOOQ. There was a bank balance in the American National Bank
of $1024.90. When did you get that money?
A. $1024.90 on the 28th day of October, 1927, the 28th day of
October.
lOlQ. Well, you had the property, it had not yet been appraised
before you got it, is that correct? the Appraisement did
A. The appraisement did not take place until the 3rd day of
November, but the appraisers were appointed
102Q. Yes, they were appointed
A. The appraisers were appointed on the 19th day of September,
they turned in their appraisal as of the According to this statement,
as of the 3rd day of November, but they began their work of
appraising as of the 19th day of September.
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page 95 [■ 103Q. You got that money in right away. Why did
you do that?
A. Mr. Bedford sent the money to us, representing the balance.
We sent the pass book in and he sent us the balance. He balanced
the account and sent it.
104Q. Did you ask him for it?
A. He knew that we were assessing the assets and by arrange
ment witji Miss Snyder, he agreed to help in the settlement of the
estate. He had been their confidential adviser and knew the state
was to be settled up.
105Q. Now, won't you please answer my question, did you ask
him for it?
A. I could say that I did, I would likely ask for that, I asked
for anything that I could get down there.
106Q. There was a balance in the Farmers and Merchants Na
tional Bank, $173.90. When did you collect that?
A. $173.91, we collected that on the 22nd day of October, 1927.
107Q. Did you ask for that, or did they just sent it to you?
A. I presume we asked for it, presented the pass book and our
papers of qualification.
108Q. And you transferred to your account as administrator
c.t.a. in the Commercial and Savings Bank $223.27?
A. $233.27, yes $223.27.
109Q. The same day?
A. Yes, sir, I presume the same day, October 22.
IIOQ. 1927?
A. 1927.
IIIQ. There were several articles appraised at the same time, all
of which, I believe, are specified here and included in specific be
quests ?
A. Yes sir.
page 96 [ 112Q. About which items there is no difference of
opinion here, I think I am correct about that. There were
several items of personal property, which went into your hands as
Administrator c.t.a. and for which you receipted, consisting of
rings. Jewelry, personal property, books, etc. Were those all de
livered to the proper beneficiaries ?
A. They were delivered to the proper beneficiaries.
113Q. Mr. Sloat, what was the amount, the appraised value, of
all of those items to which we have referred?
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A. $2,911.
114Q. Now Mr. Sloat, may I ask you if during that following
year you received any dividends, or, of, after this stock came into
your hands, have you received any dividends on the National Fruit
Products Company Stock, and, if so, how much?
Exception by Counsel for Defendant, Frank S. Tavenner: Same
exception, as his accounts show what he has received and the items
are not surcharged or falsified.
(Mr. Martin) From the time that it went into your hands, which,
I think, was sometime in September, 1927, to about the 1st of
November, to the 1st of January, the year after that, in the year
1928, just what did you get in dividends off of the National Fruit
Products Company Stock ?
A. On October 14, we received $35, October 14, 1937.
115Q. October 14,1937?
page 97 }- USA. October 14, 1927, $35.00; January 4, 1928, $35.
116Q. January 4, 1928, $35?
A. Yes: April 3, 1928; $35; July 5, 1928, $35; October 2, '28.
$35; that is as far as you wish to go?
\\7G. Yes, that is as far as I asked. I fear I have made a mis^
take, Mr. Sloat, in asking you about the value of The Commercial
& Savings Bank Stock. I think I asked you its value, did I not,
during the latter part of 1928?
A. Yes, sir.
118Q. That is correct?
A. Yes sir.
119G. And the same question was, I believe, asked with refer
ence to the National Fruit Products Company Stock?
A. No sir, not as to its value.
120Q. With reference to the Farmers & Merchants National
Bank & Trust Company?
A. Yes sir, you did not ask the value of the National Fruit
Stock, however.
12IQ. Now you, I have no doubt, have received dividends on
The Commercial and Savings Bank Stock during the year follow
ing
A. Yes sir.
122Q. The receipt of that stock and your qualification as Admin
istrator c.t.a. If so, would you kindly tell us just how much?
A. On the 4th day of Jan. '28, $15.
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123Q. How much?
A. $15. On the 2nd day of July, $15, representing the January
and July payments of that year.
124Q. Those are the two interest bearing periods?
A. Yes, sir.
page 98 [ 125Q. Your next item. Farmers and Merchants Na
tional Bank Stock, 10 Shares. May I have the same infor
mation with reference to that?
A. On the 3rd day of January, $60; on the 2nd day of July,
$60.
126Q. The 3rd day of January, 1928, $60.00?
A. Yes, sir, the 3rd day of July, $60.
127Q. And your next item is First National Bank of Kauf/man.
A. First National Bank of Kauf/man, Texas, January 19, 1928,
$100.
128Q. Is that the only dividend you received during that year?
A. During that year.
129Q. Apparently that was paid annually, was it not, because
the next dividend received by you was on January 11, 1929, am I
correct ?
A. You are correct.
130Q. The same amount?
A. The same amount.
13IQ. Now your next item is the American National Bank of
Texas?
A. Of Paris, Texas, dividend received January 4, 1928, $300.
132Q. That, too, was a stock which paid dividends yearly, am I
correct ?
A. I don't know why yearly, we received it yearly, that is how
they paid it to us.
133Q. I am not arguing about their custom, but that is the way
you got it?
A. Yes.
134Q. Outside of these items, to which we have referred, in the
shape of notes, and the items of stocks, to which reference has just
been made, did you receive any other income from any other source
of which you are now cognizant during that year ?
page 99 [■ A. Yes sir.
135Q. What was it?
A. We received, from The Commercial and .Savings Bank, on
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the balance to this account, as of the 3rd day of October, 1928,
$140.40.
136Q. What was that for?
A. That represented an account at interest in the Commercial &
Savings Bank, at 4%.
137Q. You mean on an undisbursed balance?
A. On an account that had been set up there as the funds came
in, so that we could get the largest return and interest. You see,
there weren't any restrictions then about the payment of interest,
etc.
138Q. What was the rate of interest?
A. 4%.
139Q. In other words, you took the Liberty Bonds, sold them at
par, 4^ bonds, and put the money in your Savings Deposit on which
you pay 4% ?
A. I am not saying that we sold the Liberty Bonds. Only a ref
erence to the record will show whether they were sold or converted
at the order of the Treasury Department.
140Q. And now, Mr. Sloat, I would like to have from you, if
you will give it to me, payments made by you as Administrator
C.T.A. or rather by your bank, items paid during that year for
debts due by the Estate, funeral expenses, costs of administration,
etc.
page 100 A. (Mr. Sloat:) It is all filed in our report. All I can
do is just give you a repetition of it.
141Q. I think you can do that. It is all right if you want to
object.
A. Do you want them in toto, or each one individually? It is
herein stipulated that the National Fruit Product Company Stock
is preferred stock.
IQ. Mr. Sloat, have you, since our adjournment, ascertained the
character of the National Fruit Product Company Stock, which was
a part of the assets of this Estate when it came into your hands ?
A. Yes sir, that was apparent on the face of it when you asked
the question, it was seven per cent and if it was seven per cent, it
couldn't be a common stock.
2Q. Then it was seven per cent. Preferred stock?
A. Yes sir.
3Q. Now, as to these items which you have referred to as being
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paid out of the estate, funeral expenses, costs of Administration,
etc., may I ask you if, after that time, there were any
page 101 [debts presented against this estate and paid by you as
Administrator c.t.a, or rather by your Bank, as Adminis
trator c.t.a. ?
A. At the time, I recall only one, that was a claim of Dr. Yost
of $500.00.
4Q. Was that paid ?
A. It was not paid as such. Mr. Yost placed the claim in the hands
of Mr. Burr Harrison for suit, $500.00, for a set of teeth for
Miss Snyder, which she never used, never had in her mouth, and
after counsel with Miss Burton, we agreed upon a payment of
$200.00 and costs and Mr. Yost was satisfied with the settlement
made, and that settlement was approved by Miss Burton, whose
letter I have. I recall no other notes, at the moment, that were paid
after that time, I know of nothing else.
5Q. Were they presented during the statutory period for the
presentation of claims against an estate?
A. Yes sir, as far as I know, sir.
6Q. And there were no other notes presented outside of the Yost
Claim ?
A. The only payment made by the Bank after that date was a
payment of $200.00 to Mt. Hebron Cemetery for the care of Miss
Burton's mother's lot, that was made, sir, I think after that time,
that was provided in the will.
7Q. It was a bequest in the Will, was it not?
A. It was a bequest in the Will.
8Q. So we have two items, the $200.00 bequest and the $200.00
for the Yost
A. $200.00 and costs, Mr. Harrison said there was some costs
to the matter, $225.00 I think, to be exact, I have it right here,
$235.00, paid the 9th and 10th day of June, 1930.
9Q. $235.00?
page 102 [ V A. $235.00, yes sir.
lOQ. Had that bill been presented within the statutory
period after the death of Mrs. Snyder?
A. The bill had not been presented, no sir, there hadn't been any
bill presented at all.
HQ. But it was paid by agreement?
A. Yes sir.
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12Q. Will you tell the Court whether or not Mr. Larrick, who
was the President of your Bank, as testified to by you, and also was
Commissioner of Accounts of your County, has any other occupa
tion ?
A. Lawyer, farmer
13Q. A member of the bar of this County, isn't he?
A. Of the City of Winchester, I don't know about the County.
14Q. This is his profession?
A. Yes sir.
15Q. Now, did your bank ever qualify as trustee of this Estate?
A. No sir.
16Q. Do you know Miss Genevieve Burton?
A. Yes sir.
17Q. Where does Miss Burton reside?
A. Lee Street, in Winchester, Virginia.
18Q. She is one of the beneficiaries under this testamentary trust ?
A. Yes sir.
19Q. Who is the other?
A. Miss Minnie Burton, her sister.
20Q. Either one have any income outside of this trust ?
A. I am not advised of that.
21Q. You do know, though, don't you?
page 103 A. I know them, but I am now advised of that.
22Q. You know of none?
A. No sir.
23Q. You appreciate the only income they have had, in expec
tancy or otherwise, is through this Estate, is that correct ? ^
A. That is my general assumption, sir.
24Q. May I ask you if you are the John I. Sloat who wrote this
letter of October 19, 1937?
A. I am.
PlaintifT now offer in evidence this letter, marked for identifica
tion J. I. S. No. 1.
25Q. Were you advised by your attorneys to write this letter?
A. I was as to the expected answer. Miss Burton went to one of
our Officers, complaining that she was not receiving her checks
from the Bank. I had mailed her two checks after these proceed
ings had been instituted
26Q. Will you please answer the question?
A. Perhaps in my own way, not in yours, but the point is this
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that I want to make, Miss Burton went to Mr. Sheetz to ascertain
why she was not receiving checks, instead of com- to me or 'phoning
to me to ask me why the checks had not been received. Mr. Larrick
advised me that the moment these proceedings had been instituted,
I should not utter another check.
27Q. You wrote this letter on advwe of counsel?
A. In the main, yes sir.
28Q. In other words, you have taken the position that Miss
Burton and her sister are not entitled to any income from this
estate so long as this suit is pending?
page 104}- A. I have arranged with Messrs. Hansbrough and
Carter to carry this insurance in full force and effect,
pending the Court order.
29Q. Has any policy been delivered to you covering this ?
A. Yes sir.
30Q. Then you have the policy?
A. I have it in my hands.
A. The taxes are not paid, the insurance has not been paid but
I have arranged for it, on advi^-e of counsel, pending an order of
the Court permitting the payment of these bills.
31Q. What you are trying to tell us then is that there has been
an insurance policy issued, but that the premium of insurance
thereon has not been paid, am I correct ?
A. That is correct, you are correct.
32Q. It is not in force though?
A. I don't see where you got that, not in full force, there.




350. Six days ?
A. Yes.
36Q. Any discount allowed for prompt payment?
A. No sir.
37Q. No penalty for non payment?
A. There may be a penalty if they are not paid promptly, that
has not been determined, because I have explained it to the tax
people just our position in the matter pending this order to pay them.
38Q. Made no application to pay them at all?
A. I have simply advised the Treasurer what our position is in
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the matter, that we would pay them at the earliest possible
page 105 [-moment. The money is in hand to pay them.
39Q. The money is in hand to pay them ?
A. Yes sir.
40Q. How much money have you got on hand in this fund right
now. Do you know ?
A. Yes, sir, I think I can answer that, sir.
CROSS EXAMINATION
Mr. Frank S. Tavenner:
IQ. I note that in your examination the statement was made that
you were, or your Bank was appointed Administrator on the 29th
day of September, and then subsequently made the change to the
19th day of September. Which date is the correct one?
A. The 19th day of September, 1927, according to this paper.
2Q. How long had you known Mrs. Snyder and Mr. John
Snyder, her husband?
A. Some ten years, sir, perhaps longer.
3Q. The matters involved in this controversy at present appear
to be very much narrowed in their scope. Will you state where
Mr. and Mrs. Snyder made their home in the few years before
Mrs. Snyder's death?
A. Winchester, Virginia, a few years before their death.
4Q. Prior to those few years, where was their home?
A. In Paris, Texas, as far as I know, sir, Paris, Texas.
5Q. Do you know where, at the time of the death of Mrs. Snyder,
her investments were kept.
A. They were kept in Paris, Texas, sir, as far as I know, in the
vaults of the First National Bank of Paris, Texas.
6Q. You undertook the discharge of your duties as Administrator
and under the trust when ?
A. The day we qualified, the 19th day of September,
1927.
page 106 [■ 7Q. That record will show, will it not, that no Admin
istrator was named in the Will of Mrs. Rose Lee Snyder ?
A. No administrator was named. No Executor wasnamed.
8Q. Will you read into your deposition the provision of that
will, constituting your Bank the Trustee of the Estate ?
A. "All stocks, bonds, loans and cash of which I die possessed.
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other than the sums I have heretofore named, I desire placed in the
hands of the Commercwal and Savings Bank, Winchester, Virginia,
to be administered by said Bank as a trust fund for the benefit of
my two sisters, Minnie E. Burton and Genevieve Burton. The
interest from this fund to be paid to Minnie E. Burton, and Gene
vieve Burton quarterly, or four times a year, as long as they shall
live, in equal amounts to each. Which of these two sisters die first,
the remaining sister is to have her half that is left, or the whole of
the interest of the Trust fund."
9Q. Likewise, read into your deposition that portion that refers
to the home.
A. "My residence, 95 Lee Street, I leave to Genevieve Burton,
as long as she makes a home therein for my sister, Minnie E.
Burton. If, at any time, it is thought best to sell this residence, the
Commercial and Savings Bank of Winchester, is to sell it and the
money is to be added to the Trust fund in that bank's hands and the
interest from it equally divided between the two sisters, Genevieve
Burton and Minnie E. Burton, in Quarterly payments. Should one
of the two above sisters die, the interest is to be paid, quarterly, to
the remaining sister as long as she is living and at the death of both
sisters this trust fund shall cease and all the money be equally
divided among the following nieces and nephews."
lOQ. Have you acted as the officer particularly in charge of the
handling of this estate ?
A. I have.
HQ. Have you endeavored to perform your duties and the duty
of the Bank, with reference to this fund, in accordance with the
provisions of this will?
A. I have.
12Q. Appraisers were appointed to appraise this estate, is that
true ?
A. Yes sir.
page 107}- 13Q. When was that appraisement returned to the
proper office of the Court?
A. . . .
14Q. In your examination at the hands of Counsel for the plain
tiff, the effort seems to have been made to place you in the position
of having accepted the appraisement as absolutely correct and as if
the notes and bonds were appraised as good claims. Will you please
read into your deposition that portion of the appraisement that
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shows the quality of the notes and bonds?
A. "An inventory and appraisement of the personal estate of
Mrs. Rose Lee Burton Snyder, deceased, made on the 3rd day of
November, 1927. Notes of uncertain values:
"B. L. Billingsley, $750.00; Dr. T. B. Bryan, $3,000.00; Mrs.
J. N. House, $2,200; H. L. Robinson, $750; H. W. Tinnin, $1,400;
E. A. Welch, $2,000; Mrs. W. R. Wood, $1,000.; S. L. Bedford,
$1,000; S. L. Bedford, $2,000.00."
15Q. Is there anything in that appraisement and inventory that
indicates that you accepted those notes even as good ?
A. No sir,
16Q. In the performance of your duties as Administrator and
Executor, will you tell the Court whether you have made a settle
ment before Commissioners and laid before them your vouchers?
A. We made the settlements as required.
17Q. Did you lay before the Commissioner your vouchers, show
ing the receipts and disbursements?
A. We did.
18Q. Question has been raised as to the Dr. T. B. Bryan note.
This is one of the items of surcharge and falsification. Will you
now state what, if any, your commection was with the collection
of that claim ?
A. We, or I made immediate, or took immediate steps to collect
nine notes listed in the inventory, six of them secured,
page 108[-three of them unsecured; we succeeded in collecting eight
of them, principal and interest, in full, one of the notes,
T. B. Bryan, $3,000, we were unable to collect. It developed that
Mr. Bryan was practically insolvent, or that his real estate was
mortgaged to the limit. At the request of Mr. F. H. Burton, who
was the elder brother and confidential adviser of the beneficiaries
under this trust fund, he directed us to make every effort to collect
the amount in principal and interest, or to secure a curtail, or new
note, but to use force as a last resort.
19Q. The Bryan Note
Mr. Martin: Just a moment please, in order to eliminate as much
of this record as is possible, it is admitted by counsel that so far as
the Bryan note is concerned that the statements of the witness are
correct and, as the witness testified on direct examination, he was
hopelessly insolvent and that the note could not have been recovered
upon and, therefore, is not any part of this estate, so far as this
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particular item of $3,000 is concerned. It could not have been col
lected at the time it went into the hands of the Administrator and
has not been collected since and, so far as plaintiffs know, could not
have been collected since. That ends that question.
Mr. Tavenner: continuing his question—In endeavoring to make
collections from the Texas debtors, what were your activities, what
did you do in the discharge of your duties?
A. My duties were to keep in constant touch with Mr. Bedford,
S. L. Bedford, the President of The American National Bank of
Paris, Texas, and Miss Snyder's trusted friend and adviser, and
with Mr. B. L. Billingsley, Cashier, of the American National Bank
of Paris, Texas.
20Q. And why with them? In other words, state what you did
in the performance of your duties in your effort to make collection
of these assets?
A. With the consent of Miss Genevieve Burton, I wrote to Mr.
S. L. Bedford, Mr. Bedford consented to assist us in the Col
lection of these items making up the estate that were
page 109 [-in Texas, and Miss Burton wrote to Mr. Bedford. Mr.
Bedford stated in his advices to me that Miss Burton had
so written him and solicited his efforts in her behalf, assisting with
the collection of the notes and other evidences of debt and replied
(Mr. Bedford making this reply) as a lifelong friend of both Mr.
and Mrs. Snyder, I would be pleased to serve them as I had done
heretofore and to assist in every possible way in the collection of
these obligations, which he did, with unusual success and without
any cost whatsoever to the Burton estate.
21Q. What was Mr. Bedford's occupation?
A. He was the President of The American National Bank of
Paris, Texas.
22Q. In the performance of your duties, were you in correspond
ence with Mr. Bedford?
A. I was.
23Q. Will you exhibit letters received from his relating to the
collection of these funds?
A. I want to say that I regarded then and now that Mr. Bedford
was a gentleman of the highest standing and character. Mrs. Snyder
had entrusted him through the years, as did her husband, with the
making of certain investments and, as a matter of fact the invest
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